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INTEREST OF AMICUS 
 

Amicus Montana Quality Education Coalition (MQEC) is a coalition of public school 

advocates, including the Montana School Boards Association, the MEA-MFT teachers union, the 

School Administrators of Montana, the Montana Rural Education Association, Indian Impact 

Schools of Montana, Montana Association of School Business Officials and numerous individual 

public school districts of all sizes.  The MQEC advocates for, pursues and defends adequate and 

equitable funding for free public education in the State of Montana, in accordance with Article X 

of the Montana State Constitution (1972). 

 The MQEC seeks to ensure compliance with the mandates of Article X of the Montana 

State Constitution.  It opposes the diversion of public money, in any form, to private or religious 

schools.  It believes the tax credit program created by SB410 is bad public policy with Rule 1 in 

place and wholly unconstitutional without Rule 1.  Accordingly, it believes this Court has two 

choices available to it: uphold Rule 1 or strike down that portion of SB410 that permits the 

indirect payment of public money to private religious schools under Mont. Const. Art. X, §6. 

 MQEC files this brief to demonstrate the following:  (1) the Plaintiffs seek to lead this 

Court to err by presenting wholesale the rejected, dissenting position of Locke v. Davey as the 

current state of the law—contrary to both federal and state precedents addressing the same 

argument; (2) federal constitutional jurisprudence leaves “play in the joints” between what is 

constitutionally required and what is constitutionally forbidden under the First Amendment and 

Montana’s strict prohibition on aid to religious schools is both permissible and desirable under 

principles of federalism; and (3) efforts to portray Montana’s strict constitutional prohibition on 

aid to religious schools as a “Blaine Amendment” are misguided—it is a principled decision 

steeped in a principled history that has nothing to do with anti-Catholic animus and instead 



BRIEF OF AMICUS CURIAE MQEC  Page 2  

meant to keep lawmakers focused on that which we all share: access to a robust and free public 

education. 

 For all these reasons, as well as those set forth in detail by the Montana Department of 

Revenue, this Court must either uphold Rule 1 or strike down that portion of the tax credit 

scheme that permits the indirect payment of money to private religious schools. 

I. Plaintiffs Seek to Apply the Dissenting Position from Locke in this Case; Something 
Other Federal and State Courts Have Declined to Do.  

 
Plaintiffs seek to lead this Court to err by representing the minority, dissent position from 

Locke v. Davie as binding law when, in fact, it has been repeatedly rejected by state and federal 

courts.  The fundamental proposition that underlies Plaintiffs’ arguments is flawed.  Plaintiffs 

argue “simply treating a religious individual or group differently because of religion is 

sufficient” to trigger a Free Exercise clause violation.  (Plaintiffs’ MSJ Brief at 19, citing Colo. 

Christian Univ. v. Weaver, 534 F.3d 1245 (10th Cir. 2008).  This proposition is legally incorrect. 

In fact, it is the very position a majority of the U.S. Supreme Court rejected in Locke. 

Writing a dissent, Justice Scalia argued precisely the point Plaintiffs now assert controls: 

When the State makes a public benefit generally available, that benefit becomes 
part of the baseline against which burdens on religion are measured; and when the 
State withholds that benefit from some individuals solely on the basis of religion, 
it violates the Free Exercise Clause no less than if it had imposed a special tax.  
Locke v. Davie, 540 U.S. 712, 726-27 (2004). 

 
This is not the law.  That is what the U.S. Supreme Court declined to adopt more than a decade 

ago.  Further, the Colorado Christian case cited by Plaintiffs for the identical proposition is 

easily distinguished and inapplicable.   

 The Colorado Christian case addressed a program that provided scholarships to eligible 

students who attended an accredited Colorado college.  Importantly, the program did not exclude 
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scholarships for any student attending a religious college.  Rather, the program only left out 

schools the state decided were “excessively, primarily or predominantly” religious, leading to 

entanglement between church and state as government decided which schools were ‘too 

religious’ to participate.  Colo Christian at 1264.  To be clear, the program was found to 

expressly discriminate among religions without constitutional justification.  (“Colorado does not 

stop students from taking scholarship money to religious universities—it stops them only from 

taking scholarship money to a narrow set of them that state official regard as too pervasively 

so.”).  The Colorado program failed as an unconstitutional governmental intrusion into religious 

belief and practice—wholly different from a program that simply bans the participation of all 

religious schools such as Montana’s program.   

 The Colorado Christian case even holds, as discussed in greater detail below, “the Free 

Exercise Clause does not mandate the inclusion of religious institutions within every government 

program where their inclusion would be permissible under the Establishment Clause.”  Id. at 

1254.  This is a wholly different holding than that identified by this Court in its preliminary 

injunction order: “In 2008, the Tenth Circuit Court of Appeals found that a Colorado law 

excluding students at religiously-affiliated colleges from receiving state provided scholarships 

violated the Free Exercise and Establishment Clauses of U.S. Const. amend. I.”  Preliminary 

Injunction Order at 14-15, citing Colorado Christian. 

 Rather, state and federal courts from across the country have explicitly rejected Plaintiffs’ 

legal position in this case.   

 For example, presently before the U.S. Supreme Court on a writ of certiorari is the 

Eighth Circuit Court of Appeals decision in Trinity Lutheran Church of Columbia v. Pauley, 788 

F.3d 779 (8th Cir. 2015).  In that case, a church’s learning center applied for inclusion in a state 
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grant program that subsidized the use of shredded tires to replace gravel as playground surfacing.  

It was denied inclusion because such would constitute direct or indirect aid to religion. 

 The Trinity Plaintiffs alleged the same legal theories presented by Plaintiffs here.   

Trinity Church’s complaint alleged that, by denying its grant application solely 
because it is a church, DNR (i) violated the Free Exercise Clause because it 
‘target[ed] religion for disparate treatment’ without a compelling governmental 
interest; (ii) violated the Establishment Clause because the denial ‘was hostile to 
religion,’ and required DNR ‘to determine what is religious enough’ to justify 
denial; and (iii) violated the Equal Protection Clause by discriminating against 
religious learning centers and day care organizations without a compelling 
governmental interest.  Id. at 783.   

 
The Eighth Circuit noted that Trinity Church’s claims were “plainly facial attacks on 

Article I, §7 of the Missouri Constitution” which, like Montana’s constitution, prohibit both the 

direct and indirect financial aid of religion.  Id.  The attacks were rejected.  The Trinity court 

noted that to accept the above arguments “may be a logical constitutional leap … but it is a leap 

of great magnitude from the [U.S. Supreme] Court’s decisions in Luetkemeyer and Locke.  In our 

view, only the Supreme Court can make that leap.”  Id. at 785.   

 Likewise, the Colorado Supreme Court rejected Plaintiffs’ First Amendment arguments 

last year in Taxpayers for Public Ed. v. Douglas County Sch. Dist., 2015 CO 50, 351 P.3d 461.  

A writ of certiorari to the U.S. Supreme Court on this case is pending, but not yet ruled upon.   

 In Douglas County, a local school board created a farcically complex scheme where 

students seeking to attend private religious schools could enroll in a ‘public’ charter school that 

had “no buildings, employs no teachers, requires no supplies or books, and has no curriculum.”  

Id. at ¶4. The ‘charter school’ would then contract with established private schools (16 of 23 

were religious in nature, Id. at ¶7) to educate the children and split the state’s per-pupil revenue 

25/75 between district and private school.  The payment would be made, so as to avoid direct 
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funding, through the parents of the students by way of “a restrictively endorsed check” which 

must be endorsed “for the sole purpose of paying for tuition at the Private School Partner.”  Id. at 

¶5. 

 Like Montana’s 1972 Constitution, the Colorado State Constitution, at Art. IX, §71 

forbids making either appropriations or payments “from any public fund or moneys whatever” to 

support or sustain any school controlled by a church or “sectarian denomination.”  In examining 

the provision, the Colorado Supreme Court wrote “this stark constitutional provision makes one 

thing clear: a school district may not aid religious schools.  Yet, aiding religious schools is 

exactly what the [challenged program] does.”  Id. at ¶¶27-28. 

 The proponents of the program argued that the program could not be struck down without 

violating the First Amendment.  Id. at ¶44.  Like the Plaintiffs here, the proponents cited the 

Colorado Christian case discussed above to argue striking down the program would violate Free 

Exercise principles.  The Colorado Supreme Court disagreed, dismissing Colorado Christian as 

not “germane” because the program at issue in Douglas County (like the one created by SB410) 

does not require “intrusive judgments regarding contested questions or religious belief or 

practice.”  Id. at ¶¶48-49. 

 In short, the constitutional positions taken by Plaintiffs in this case have been roundly 

rejected.  While the arguments may represent the direction the U.S. Supreme Court may take in 
                                                             
1 Interestingly, the Colorado provision is nearly identical to Article XI, §8 of Montana’s 1889 
Constitution:  “Neither the Legislative Assembly, nor any county, city, town, or school district, 
or other public corporations, shall ever make directly or indirectly, any appropriation, or pay 
from any public fund or moneys whatever, or make any grant of lands or other property in aid of 
any church, or for any sectarian purpose, or to aid in the support of any school, academy, 
seminary, college, university or other literary, scientific institution, controlled in whole or in part 
by any church, sect or denomination whatever.”  As set forth below, this prohibition was further 
strengthened in the 1972 Montana State Constitution. 
2 See, especially, the comments of Delegate Burkhardt’s warning that “[a]ny diversion of funds 



BRIEF OF AMICUS CURIAE MQEC  Page 6  

the future, they are presently not the law.  They have been rejected by federal and state courts 

and should be rejected by Montana’s Eleventh Judicial District Court as well. 

II. Neither the U.S. Supreme Court nor the Montana State Constitution Require the 
Subsidy of Religious Education Because Non-Religious Education is Benefitted. 

 
When Montana joined the United States nearly 130 years ago, its citizens chose to ensure 

that public money would not be used to subsidize the religious instruction of their children.  The 

citizens codified that prohibition in their 1889 Constitution.  Mont. Const. (1889) Art. XI, § 8.  

When a second constitutional convention convened in 1971, delegates further debated the need 

for a powerful separation between religion and government to ensure that public education 

would remain a public focus and available to all.  This view was adopted in the current 1972 

Montana State Constitution.2  Mont. Const. Art. X, §6.  At no time, and in no way, have these 

constitutional prohibitions on the “direct or indirect” funding of religious education ever been 

repealed, weakened or qualified.  In short, nothing in the Montana State Constitution allows for 

the indirect funding of religious schools of the type authorized by SB410. 

In fact, Montana has declared that the constitutional separation between church and state 

mandated by our state constitutions is even stricter than that required under the First Amendment 

of the United States Constitution.  First, the plain language that prohibits “direct and indirect” aid 

goes beyond federal precedent regarding the scope of the limit established in the federal 

constitution.  Lemon v. Kurtzman, 403 U.S. 602 (1971).  Next, while certain aid such as 

providing bussing for parochial school students or providing secular textbooks to religious 

school students does not violate the federal Establishment Clause, it does violate the Montana 
                                                             
2 See, especially, the comments of Delegate Burkhardt’s warning that “[a]ny diversion of funds 
or effort from the public school system would tend to weaken that system in favor of schools 
established for private or religious purposes.”  Exhibit B, Montana 1972 Constitutional 
Convention Verbatim Transcript VI at 2008-09; discussed infra. 
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Constitution in either the 1889 or 1972 form.  See, Everson v. Board of Education, 330 U.S. 1 

(1947)(bus transportation); Board of Ed. v. Allen, 392 U.S. 236 (1968)(secular textbooks); See, 

State ex. rel. Chambers v. School District No. 10, 155 Mont. 422, 472 P.2d 1013 (1970)(No 

educational support for parochial schools—1889 Constitution); Kaptein v. Conrad School 

District, 281 Mont. 152, 931 P.2d 1311 (1997)(participation in extracurricular activities).  See, 

also, Kaptein concurrence by J. Nelson & J., at 162-165 (“Montana’s constitutional prohibition 

against aid to sectarian schools is even stronger than the federal government’s.”); Delegate 

Toole, speaking during debate of the 1972 Constitution, described Art. X, §6 as “an especially 

stringent section that perhaps is among the most stringent in the nation.”  Exhibit B, Montana 

1972 Constitutional Convention Verbatim Transcript VI at 2011 (“Verbatim Transcript”). 

 It is in this context that this Court must recognize the DOR may lawfully assert the 

Montana Constitution’s long-standing anti-establishment interest without running afoul of the 

Free Exercise and Equal Protection Clauses, as established in Locke v. Davey.  Further, given the 

express “purpose” section of SB410, which explicitly references Mont. Const. Art. X, §6, the 

DOR properly promulgated Rule 1. 

A. There is “Play in the Joints” Between what the First Amendment Allows and 
what State Constitutions Forbid. 
 

In Locke v. Davey3, the U.S. Supreme Court found that the federal Constitution left 

“room for play in the joints,” such that states were not limited by either the Free Exercise or 

                                                             
3 Note that the unanimous U.S. Supreme Court decision in Church of the Lukumi Babalu Aye v. 
City of Hialeah is entirely inapplicable.  Likumi, 508 U.S. 520 (1993).  That case dealt with the 
validity of a series of statutes passed to criminalize participation in the Santeria religion by a city 
council that made no bones about its purpose.  This dispute does not involve a criminal or civil 
penalty assessed against the free exercise of faith; rather it raises a question of public funding of 
religious instruction that happens to be preferred by some practitioners of religion.  The decision 
to not fund religious education through the indirect payments achieved through tax credits does 
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Equal Protection Clause in determining how firmly to draw the lines of separation between 

church and state.  Locke at 718-719.  A state is free to “draw[] a more stringent line than that 

drawn by he United States Constitution” regarding funding religious activity or education.  Id. at 

722. That is a question historically and properly left to the States, through state constitutional 

provisions; a hallmark of federalism. 

 As discussed above, the U.S. Supreme Court has found it permissible under the 

Establishment Clause to provide secular textbooks to the students of religious schools.  Allen, 

supra.  States have nevertheless declined repeatedly to uphold laws attempting to follow Allen 

because of their own state constitutions: 

[I]t is not the meaning of the First Amendment which is critical to our 
determination, but section 8 of article IX and section 5 of article XVI of the 
California Constitution.  Those provisions do not confine their prohibition against 
financing sectarian schools in whole or in part to support for their religious 
teaching function, as distinguished from secular instruction.  California Teachers 
Ass’n v. Riles, 632 P.2d 953 (Calif. 1981). 

 
Similarly, the Nebraska Supreme Court reached the same result by expressly rejecting reliance 

on what is allowed under the Establishment Clause: 

The standards [under the Nebraska Constitution] are not secular purpose, primary 
aid, or political divisiveness and state-church entanglement.  They are whether 
there is a public appropriation, whether the grant is in aid of any sectarian or 
denominational school or college, and … that any educational institution which 
receives such aid must be exclusively owned and controlled by the state or a 
governmental subdivision thereof.  Gaffney v. Dep’t of Educ., 220 N.W.2d 550, 
553 (Neb. 1974). 

 
See, also, Fannin v. Williams, 655 S.W.2d 480, 483 (Ky. 1983)(declining to follow Allen 

based on “the much more detailed and explicit proscriptions of the Kentucky Constitution”); 

Epeldi v. Engelkind, 488 P.2d 860 (Idaho 1971)(same). 
                                                                                                                                                                                                    
not prevent anyone from the free exercise of their chosen faith and no evidence to the contrary 
has been presented to this Court. 
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 More recently, with ‘school choice’ laws, the U.S. Supreme Court found that a private-

school voucher program that was neutral with respect to religion did not violate the 

Establishment Clause in Zelman v. Simmons-Harris, 536 U.S. 639 (2002).  The program 

overwhelmingly benefitted private religious schools, but the U.S. Supreme Court found that 

independent parental choice regarding where to send their children eliminated the connection 

between government and religion that might otherwise lead to an Establishment Clause problem.  

Id. at 652-653. 

 Notwithstanding the lack of an Establishment Clause problem, such programs are 

properly struck down by state supreme courts for violation of state constitutional provisions: 

[T]he United States Supreme Court may well decide that the intervention of 
unfettered parental choice between the public funding source and the educational 
provider will eliminate any First Amendment objection to the flow of public 
money to sectarian education.  We cannot conclude, however, that parental choice 
has the effect with respect to Article 3 [of Vermont’s Constitution].  If choice is 
involved in the Article 3 equation, it is the choice of those who are being required 
to support the religious education, not the choice of the beneficiaries of the 
funding.  Chittenden Town Sch. Dist. v. Dep’t of Education, 738 A.2d 539, 563 
(Vt. 1999). 

 
See, also, Douglas County at 471; Cain v. Horne, 202 P.3d 1178, 1184 (Ariz. 2009); 

Bush v. Holmes, 886 So.2d 340, 352-53 (Fla. Ct. App. 2004), aff’d at 919 So.2d 392 (Fla. 2006); 

Almond v. Day, 89 S.E.2d 851, 856 (Va. 1955). 

 Thus, what is allowed by the federal Constitution does not end the inquiry—this Court 

must instead focus on what is forbidden by the Montana State Constitution. 

B. Both the Montana Constitution and SB410 Require Rule 1.  Without it, the Tax 
Credit Program Fails. 

 
The requirements of the Montana Constitution are discussed in detail in Section III, 

below.  Section 7 of SB410 states as follows: 
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Section 7.  Purpose.  Pursuant to 5-4-104, the legislature finds that the purpose of 
student scholarship organizations is to provide parental and student choice in 
education with private contributions through tax replacement programs.  The tax 
credit for taxpayer donations [sections 7 through 17] must be administered in 
compliance with Article V, section 11(5), and Article X, section 6, of the 
Montana constitution.  (Emphasis added). 
 
The Department of Revenue was expressly required to administer the tax program in 

compliance with Montana State Constitution Art. X, §6.  Presumably, that provision of the law 

was not meaningless.  DOR promulgated the only rule that would permit the program to survive: 

Rule 1; that rule forbids private religious schools from participation as qualified education 

providers. 

 Bizarrely, the same Legislature that instructed the DOR to administer the program in 

compliance with a state constitutional provision that forbids indirect payments to sectarian 

schools then used an impermissible legislative veto statute to disclaim the express “Purpose” 

section of SB410 and proclaim that it was always their intention that private religious schools 

participate in the program. 

 The Legislature’s post-session acts are without consequence or legal meaning.  The 

express purpose of SB410 is there in the law for the all to see.  It is not ambiguous and there is 

no reason for this Court to engage in efforts to determine legislative intent.  In its preliminary 

injunction order, this Court referenced the Legislature’s effort to veto Rule 1 through its use of 

the legislative poll at § 2-4-404, MCA.  See, Prelim. Injunction Order at 14.  Amicus 

respectfully encourage this Court to not rely on that poll in its ultimate decision. 

 For a half-century, the U.S. Congress used the legislative veto to strike administrative 

rules with which it disagreed.  That ended in 1983 when the U.S. Supreme Court abolished their 

use in INS v. Chada, 462 U.S. 919 (1983).  No one questions the ability of the legislative branch 
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to overturn an administrative rule with which it disagrees.  However, it does so through its power 

to pass bills, a critical component of which is the presentation to the executive branch for 

signature—or veto.  The Chada court ruled that whenever congressional action has the “purpose 

and effect of altering the legal rights, duties and relations” of persons outside the legislative 

branch, Congress must act through both houses in a bill presented to the President.  Chada at 

952.  The Montana State Constitution contains a similar Presentation Clause at Art. VI, § 10. 

 Attached as Exhibit D is the Dec. 1, 2015 Legislative Poll letter.  It contains a roll-call 

vote of the entire Montana State Legislature.  This “vote” was taken outside of any legislative 

session, was never presented to the executive for ratification and purports to require the judicial 

branch to consider its results “conclusive,” contrary to the separation of powers principles.  The 

poll process violates multiple provisions of the Montana State Constitution guaranteeing open 

government, presentation and legislative sessions and should not be relied upon in this matter in 

any form.  

 Because the Montana State Constitution forbids “indirect payment” to private religious 

schools, the only way the tax credit program created by SB410 survives is if private religious 

schools are excluded.  Exclusion does not violate the First Amendment, as explained above.  

Without Rule 1 in place, however, the program must fail.  Judicial actions are state actions and a 

court may not act to give an unconstitutional law effect.  Thus, either Rule 1 must survive or 

SB410 must fail.  

 

 

/// 
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III. State Constitutional Provisions Such as Art. X, §6 Are Not Based on Anti-Catholic 
Animus, They Are Based on a Desire to Keep Public Education Systems Strong and 
Independent of Religion.  Moreover, the 1972 Montana State Constitutional 
Provision Has Nothing to do with Anti-Catholic Sentiment At All. 

  
The Institute for Justice incorrectly asserts that Montana’s constitutional prohibition on 

the use of public resources to assist religious schools is a “Blaine Amendment” and based upon 

historic anti-Catholic sentiment. (Plaintiffs’ MSJ Brief, fn. 8; Plaintiffs’ Brief in Support of 

Preliminary Injunction at p. 19). The implication of this is that the Montana Constitution should 

not be afforded its usual weight because of this alleged historical anchor. 

 Plaintiffs are incorrect in their assertion.  States have included constitutional prohibitions 

on the use of public money to pay for religious education since at least Michigan’s 1835 

Constitution, which predates the virulent anti-Catholic nativist sentiment of the decades 

following the U.S. Civil War and Senator Blaine’s unsuccessful 1876 push to amend the U.S. 

Constitution.  While some supporters held anti-Catholic views, the desire to focus state resources 

and energy on secular public schools was the real reason for these constitutional prohibitions. 

 A group of legal and religious historians researched the history of the ‘Blaine 

Amendments’ for the Trinity Lutheran case presently pending before the U.S. Supreme Court, 

supra.  Trinity Lutheran addresses a decision of the Eighth Circuit Court of Appeals that 

excluded a church’s learning center from a state program that subsidized the replacement of 

playground gravel with recycled tires.  The Eighth Circuit found controlling the Missouri 

Constitution’s requirement that “no money shall ever be taken from the public treasury, directly 

or indirectly, in aid of any church, section or denomination of religion.”  Mo. Const., Art. I, §7.  

The historians’ amicus brief is attached in its entirety as Exhibit A, and highlighted only briefly 

herein.  
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 The U.S. Supreme Court also gives an excellent history of the reasons for provisions that 

prevent the funneling of public money to private religious schools in the seminal case on 

separation of church and state, Lemon v. Kurtzman, 403 U.S. 602, 647-649 (1971).   

 Importantly, Montana’s prohibition on the funding of private religious education was 

included in the original state constitution and debated anew prior to the adoption of the 1972 

Constitution.  The verbatim transcript of the 1971-72 proceedings show a complete absence of 

anti-Catholic animus and a legitimate desire that public money and effort be focused on a robust 

public education system.  Accordingly, amicus MQEC believes it wildly improper to impugn the 

motives of the 100 delegates to the 1971-72 Constitutional Convention—many of who are still 

alive and many of who are Catholic—by pejoratively referring to Art. X, §6 as a ‘Blaine 

Amendment.’   There is no reason to afford Montana’s constitutional requirement anything less 

than its full and complete weight. 

A. Religious and Legal Scholars Explain the History of “No Aid” Provisions in State 
Constitutions Has Little to Do with Anti-Catholic Animus. 

 
The attached amicus brief is engrossing reading for anyone spending time with the 

subject matter of this case.  The scholars and historians suggest that the recent interest in 

“scholarship” attempting to link the provisions of state constitutional provisions to a benighted 

past steeped in nativist anti-Catholic bigotry arises from dicta in Locke noting the lack of any 

such evidence.  Exhibit A at 3, citing Locke, fn. 7. 

 First, the scholars argue that the principle of not funding private religious education goes 

back to the Founding Fathers, including Benjamin Franklin and Thomas Jefferson, who “agitated 

for universal public schooling” that they viewed as indispensable to the stability of the American 

republic.  Id. at 5. These early advocates for public education sought to avoid religion for two 
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main reasons: first, to appeal to the greatest number of children and parents possible; second 

because they sought to avoid religious divisiveness and promote cultural unity.  Id at 6. 

 Next, the 1876 effort to pass the Blaine Amendment was predated by more than 40 years 

by the Michigan State Constitution of 1835, which contained the first express “no funding” 

provision in a state constitution.  Mich. Const. of 1835, art. I, §5. (“No money shall be drawn 

from the treasury for the benefit of religious societies, or theological or religious seminaries.”).  

The Michigan provision was followed by the Wisconsin Constitution art I, §18 (1848) and the 

Indiana Constitution, art. I, §6 (1851).  The Indiana provision then served as a basis for the 

Oregon Constitution of 1857, where one delegate to the convention articulated why no-funding 

provisions are proper, stating he did not: 

Believe that congress had any right to take the public money, contributed by the 
people of all creeds and faith [sic], to pay for religious teachings.  It was a violent 
stretch of power and an unauthorized one.  A man in this country had a right to be 
a Methodist, Baptist, Roman Catholic, or what else he chose, but no government 
had the moral right to tax all of these creeds and classes to inculcate directly or 
indirectly the tenets of any one of them.  Ex. A. at 14-15, citing The Oregon 
Constitution and Proceedings and Debates of the Constitutional Convention of 
1857 at p. 305 (Statement of Mr. Williams). 

 
The scholars show in Exhibit A that “No-funding principles arose as a result of a 

complex dynamic of forces intersecting over the issue of American public schooling.  Both 

supporters and opponents were motivated by concerns about universal free public education, 

protecting the integrity of public school funding, the obligation of states to provide universal 

education, the federal role in ensuring and funding education at the state level, and the funding of 

religious instruction and training.  Although animus may have motivated some supporters of the 

various state no-funding provisions, proponents had many legitimate rationales upon which to 

base their support, as well as numerous models extending back to 1835.”  Id. at 16. 
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 The desire to keep public legislatures focused on public education systems, to build unity 

rather than religious strife, to ensure adequate and full funding of public schools and a desire to 

not deplete the public treasury to pay for religious instruction all led to the common “no aid” or 

“no funding” clauses found in state constitutions today.   

B. Montana’s 1972 Constitution Sought To Avoid Precisely What the 2015 Legislature 
Has Done With SB410. 

 
As lawyers considering a state constitutional question, we need make no assumptions 

about what provisions of the 1972 Montana State Constitution are meant to do: the verbatim 

transcript of the 1971-72 Constitutional Convention tells us. 

 Every word spoken by the delegates and every issue debated was dutifully transcribed for 

posterity and for lawsuits like this one.  A reading of the that transcript makes it abundantly clear 

that Montana’s constitutional prohibition on direct or indirect funding of private religious 

education had nothing at all to do with animus towards religion.  It was based on the same 

reasons these provisions have been voted into state constitutions for more than 180 years: a 

desire to focus on a robust secular public education system open to all and a concomitant desire 

to keep government away from religious belief. 

 Pages 2008 to 2031 of the Verbatim Transcript are attached as Exhibit B.  The delegates 

considered at length whether to retain the ban on “indirect” payments in support of religious 

education and agreed they would do so.  As delegate Burkhart explained: 

The primary and significant advantage secured by the present provision is the 
unequivocal support it provides for a strong public school system.  The traditional 
separation between church and state, an important part of the American social 
framework, has also become a fundamental principle, of American education.  
The growth of a strong, universal, and free educational system in the United 
States has been due in part to is exclusively public character.  Under federal and 
state mandates to concentrate public funds in public schools, our educational 
system has grown strong in an atmosphere free from divisiveness and 
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fragmentation.  Any diversion of funds or effort from the public school system 
would tend to weaken that system in favor of schools established for private or 
religious purposes … Our fourth major point, that’s listed beginning on line 10, 
poses the possible threat to religious groups if the state begins in some larger 
measure to participate in their educational process.  Verbatim Transcript at 2008-
2009. 

 
SB410 represents such a “diversion of funds or effort from the public school system” in 

allowing the indirect payment of money to private religious schools.  In passing SB410, the 

Montana State Legislature has used its law-making power to move money that would otherwise 

be paid into the state treasury and transport those funds into the possession of private religious 

schools.  Proponents such as the Plaintiffs argue this is simply the State encouraging donations to 

student scholarship organizations; it is not.  People who believe in the mission of private 

religious schools are free to give their money where they please.  SB410, however, designates an 

amount of money to be moved and constitutes nothing less than indirect payment to religious 

schools.  If this mechanism is approved, the Legislature is free then to increase the amount of tax 

credits that may be claimed by a taxpayer—such that tax revenues to support the general 

operation of government and public education can suffer while donations to religious schools 

thrive at their expense.  It is the principal of permitting money that would otherwise belong to the 

state being moved to private religious schools that is constitutionally objectionable. 

 Indeed, arranging a way to move money to religious schools through the use of an 

intermediary organization, such as the scholarship fund, is precisely why the delegates left the 

word “indirectly” in Art. X, §6.  “I think that if that were out of there, that is would be fairly easy 

to appropriate a number of funds and then to some other group and then say this will be done 

indirectly.”  Verbatim Transcript at 2015 (Delegate Blaylock). 

 Indeed, Delegate McNeil explained: 
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 “I am speaking to you today not as a Mason or as a Protestant, but as one who is 
dedicated to preserving our public school system.  And that’s what this issue is all 
about.  I don’t think we ought to dilute that in any way.  We aught [sic] not to 
open the door to anyone … I would not want to see the State of Montana to 
constitutionally say, ‘We can take tax money, run it through the hallowed walls of 
Congress and then its all right to give it to a church school, but we won’t take it 
right from our taxpayers and run it through this house right here and give it back 
to the church school.”  Verbatim Transcript at 2016. 

 
Legislative sleights-of-hand discussed by Delegate McNeil is just what the delegates 

sought to prevent—this kind of ipse dixit lawmaking where tax money (or money destined to be 

tax revenue) is “repurposed” into something they can give a different name (i.e. ‘tax credit’) and 

passed through a third party (scholarship organization) to avoid the strictures of our constitution.  

SB410 calls itself “a tax replacement program.”  How then can courts consider these dollars 

anything other than what they are—diverted tax revenues?  See, e.g., Opinion of Justices to 

Senate, 514 N.E.2d 353 (1987)(tax deduction for private school tuition is unconstitutional; 

channeling aid to student family rather than school itself did not change that the effect of the law 

was indirect aid to private school).  The Fiscal Note for SB410 prepared by the 2015 Legislature 

dooms the law: “It appropriates state general fund money for purposes other than paying for 

emergency services.  Yes.”  Fiscal Note, p. 7. (Exhibit C).  This is an appropriation. 

 The constitutional delegates had an additional reason to draw such a stringent line against 

indirect payments to private religious schools: to keep the government out of religious education.   

Delegate Conover, for example, discussed the concerns expressed by religious groups at 

weakening the wall between tax money and private schools.  “[I]f any of this money is ever 

distributed to any private school, then the federal government or the state will take over part of 

their church work.  And they specifically told us … ‘If we cannot support our private schools, 
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then it’s our fault.  We are the ones that’s running it, and we don’t want nobody to interfere with 

us.  We teach our religion and we want it this way.”  Verbatim Transcript at 2016-17. 

 Delegate Barnard spoke next and said “I don’t want any of my tax money going into my 

church and my church doesn’t want it.”  Verbatim Transcript at 2017. 

 The Founders embraced the view that government not fund religion, even in a minor way.  

“James Madison, who is generally recognized as the leading architect of the religion clauses of 

the First Amendment observed in his famous Memorial and Remonstrance Against Religious 

Assessments that … religious liberty ultimately would be the victim if government could employ 

its taxing and spending powers to aid … religion in general.”  Flast v. Cohen, 392 U.S. 83, 103 

(1968), citing 2 Writings of James Madison 183, 186 (Hunt ed. 1901). 

 Religious schools enjoy benefits attendant to their status.  See, e.g., Hosanna-Tabor 

Evangelical v. EEOC, 565 U.S. 171 (2012)(religious school exempt from suit under employment 

discrimination laws).  Accepting public funds may well have unintended consequences for them.   

Nowhere in the Verbatim Transcript is there any evidence of anti-Catholic animus.  The 

1972 Montana State Constitution was adopted nearly 100 years after Senator Blaine’s 

unsuccessful 1876 effort to amend the U.S. Constitution.  Plenty of delegates to the 1971-72 

convention profess their Catholicism.  Verbatim Transcript at 2012, 2017, 2023 (Delegates 

Driscoll, Schlitz, Lorello, Kelleher all profess the Catholic faith during the 23-page discussion).   

The United States by that time had elected a Roman Catholic president.  There is no link between 

Art. X, §6 and religious bigotry. 

 The Montana Constitution’s strict prohibition on the indirect payment of money to 

religious schools forbids the type of “tax credit” program created by SB410.  The Court must 

therefore uphold Rule 1, or strike down the entire scheme. 




