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 The Montana Department of Revenue (Department) has appeared and 

moved this Court for an Order dismissing the Complaint for Declaratory and 
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Injunctive Relief (Complaint) filed by Kathy and Jerry Armstrong (Armstrong), 

and the Association of Christian Schools International (ACSI) on the grounds that 

the Plaintiffs lack standing as required by Rule 12(b), M.R.Civ.P.  For the reasons 

set forth herein, the Department respectfully requests this Court grant its motion. 

 

BACKGROUND 

 During the Montana 64th Legislative Session in 2015, the Legislature 

considered and passed Senate Bill No. 410. The portion of the bill at issue in this 

proceeding allows for income tax credits for donations to student scholarship 

organizations who, in turn, may provide scholarships to students to attend private 

schools.  Student scholarship organizations (SSOs) submit a notice of intent to 

operate in Montana with the Department of Revenue.  § 15-30-3105, MCA.  The 

SSO may accept donations from individuals or corporations for the purpose of 

providing scholarships to eligible students to enroll with a qualified education 

provider (QEP).  § 15-30-3103, MCA.  The SSO must complete an annual fiscal 

review disclosing for the three most recent calendar years the total number of 

contributions and contributors, the total number and dollar value of scholarships 

obligated to students and awarded to students.  § 15-30-3105, MCA.  The 

Department must ensure that the SSO submits the annual fiscal review or risk 

termination.  Id.  
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Among other requirements, a QEP is an accredited education provider (or 

that has applied for accreditation) or a non-accredited tutor that administers a 

nationally recognized standardized assessment test.  § 15-30-3102, MCA.  A QEP 

may not be a public school or a home school.  § 15-30-3102, MCA.  The eligible 

student applies for a scholarship from an SSO, and if awarded, may enroll with a 

QEP of the parents’ choosing.  § 15-30-3113, MCA.  

Any person who donates to an SSO may receive a tax credit of an equal 

amount as the donation, not to exceed $150, for the year in which the donation is 

made.  § 15-30-3111, MCA.  

In any single year, a student may receive no more than 50% of the per-pupil 

average of total public school expenditures, as calculated by the Office of Public 

Instruction.  At the time of the passage of SB 410, the per-pupil average for a high 

school student was $5,636, and for an elementary student was $4,775.  (2017 

Biennium, SB 410 Fiscal Note (April 21, 2015).)  That same fiscal note anticipates 

that the average student scholarship would be $495 for calendar year 2016 and 

$543 for calendar year 2017.  Id.  

During the legislative process, the question arose as to the constitutionality 

of the bill and whether granting a tax credit for the ultimate purpose of providing 

scholarships to allow students to attend private schools was a violation of the 

prohibition on aiding sectarian schools with public funds.  As a result, the bill was 
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amended to include two sections that provided instructions to the implementing 

agency regarding the bill’s implementation.  One of those two provisions, Section 

7 (codified at § 15-30-3101, MCA) provides:  

15-30-3101.  (Temporary -- effective January 1, 2016) 

Purpose.  Pursuant to 5-4-104, the legislature finds that the purpose 

of student scholarship organizations is to provide parental and 

student choice in education with private contributions through tax 

replacement programs.  The tax credit for taxpayer donations under 

this part must be administered in compliance with Article V, section 

11(5), and Article X, section 6, of the Montana constitution. 

 

Art. X, § 6, Mont. Const., prohibits the use of public funds to aid sectarian schools:  

(1)  The legislature, counties, cities, towns, school districts, and 

public corporations shall not make any direct or indirect 

appropriation or payment from any public fund or monies, or any 

grant of lands or other property for any sectarian purpose or to aid 

any church, school, academy, seminary, college, university, or other 

literary or scientific institution, controlled in whole or in part by any 

church, sect, or denomination. 

  (2)  This section shall not apply to funds from federal sources 

provided to the state for the express purpose of distribution to non-

public education. 

 

In following these legislative instructions, the Department proposed three 

administrative rules to implement the bill’s provisions.  At issue in this matter is 

Rule 1, which the Department drafted to be in compliance with Art. V, § 11 and 

Art. X, § 6 of the Montana Constitution, implementing Mont. Code Ann. § 15-30-

3101.  The result is that the rule effectively limits scholarships to a QEP that is a 

sectarian school or is controlled by a faith-based organization.  The rule at issue 

states in its entirety: 
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(1) A “qualified education provider” has the meaning given in 

15-30-3102, MCA, and pursuant to 15-30-3101, MCA, may not be: 

(a) a church, school, academy, seminary, college, university, 

literary or scientific institution, or any other sectarian institution 

owned or controlled in whole or in part by any church, religious sect, 

or denomination; or 

(b) an individual who is employed by a church, school, 

academy, seminary, college, university, literary or scientific 

institution, or any other sectarian institution owned or controlled in 

whole or in part by any church, religious sect, or denomination when 

providing those services. 

(2) For the purposes of (1), “controlled in whole or in part by a 

church, religious sect, or denomination” includes accreditation by a 

faith-based organization. 

 

ARM 42.4.802. 

The Department adopted this rule on December 24, 2015, and it became 

effective with § 15-30-3101, et seq., on January 1, 2016.  Plaintiffs filed this 

lawsuit on December 28, 2015, prior to the effective date of the law and prior to 

implementation of the rule.  

In accordance with § 15-30-3106, MCA, the Department created a website 

for SSOs to register  From the date the website became active on January 1, 2016, 

to the date of this filing, only one SSO has registered and been approved by the 

Department.  No other SSOs have registered.  See, Affidavit of Larry Sullivan, 

attached hereto as Department’s Ex. A.  Only two contributors have donated to the 

SSO, in an amount equal to the credit of $150.  Contributions made during 2016 

trigger the filing of tax credit for the 2017 income tax filing.  The program is in its 

infancy. 
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LEGAL STANDARDS 

Rule 12(b)(1), Fed.R.Civ.P., requires certain motions to be filed prior to a 

responsive pleading.  A motion asserting the defense of a plaintiff’s lack of 

standing is such a motion.  The filing of the motion alters the period for responsive 

pleadings.  Rule 12(a)(4), Fed.R.Civ.P.  

Standing of parties to bring their claims is a threshold question the court 

must face before reaching the substantive issue of a case.  A justiciable controversy 

must exist.  The judicial power of federal courts is constitutionally restricted to 

“cases” and “controversies.”  Flast v. Cohen, 392 U.S. 83 (1968).  

[A]t an irreducible minimum, Art. III requires the party who invokes 

the court’s authority to “show that he personally has suffered some 

actual or threatened injury as a result of the putatively illegal conduct 

of the defendant,” [citation omitted] and that the injury “fairly can be 

traced to the challenged action” and “is likely to be redressed by a 

favorable decision,” [citation omitted]. . . .  Because it assures an 

actual factual setting in which the litigant asserts a claim of injury in 

fact, a court may decide the case with some confidence that its 

decision will not pave the way for lawsuits which have some, but not 

all, of the facts of the case actually decided by the court.  

 

Valley Forge Christian College v. Americans United for Separation of Church and 

State, et al., 454 U.S. 464, 472, (1982) (citing Flast, 392 U.S. at 97).  “The federal 

courts have abjured appeals to their authority which would convert the judicial 

process into ‘no more than a vehicle for the vindication of the value interests of 

concerned bystanders.’” Id., (quoting United States v. SCRAP, et al., 412 U.S. 669, 

687 (1973). 
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“Have the appellants alleged such a personal stake in the outcome of the 

controversy as to assure that concrete adverseness which sharpens the presentation 

of issues upon which the court so largely depends for illumination of difficult 

constitutional questions?  This is the gist of the question of standing.”  Baker v. 

Carr, 369 U.S. 186, 204 (1962) (cited in Stelling v. Rivercrest Ranches, Inc., 224 

Mont. 313, 316, 730 P.2d 388, 391 (1986) and Stoianoff v. State of Montana, 695 

F.2d 1214, 1223 (9th Cir. 1983)).  It is both necessary and appropriate for the 

Court to determine whether there is a nexus between the status asserted by the 

litigant and the claim the litigant seeks to be adjudicated.  Flast, 392 U.S. at 102.  

Additionally, “the standing requirements vary in First Amendment religion cases 

depending upon whether the party raises an Establishment Clause claim or a claim 

under the Free Exercise Clause.”  Id. (citing McGowan v. Maryland, 363 U.S. 420, 

429-430 (1961).  It is necessary that the litigants here prove that they have standing 

to bring both. 

Parties asserting federal jurisdiction carry the burden of establishing their 

standing under Article III.  DaimlerChysler Corp. v. Cuno, 547 U.S. 332, 342, 

(2006).  Standing will be rejected if the injury claimed is not “actual or imminent,” 

but instead “conjectural or hypothetical.”  Id., citing Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560, (1992).  In DaimlerChysler, the Court determined that state 
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taxpayers do not have standing under Article III to challenge state tax or spending 

decisions.  Id., 346-47.  

Associations such as ACSI have additional standards to prove that they have 

standing.  United Food and Commer. Workers Union Local 751 v. Brown Group, 

Inc., 517 U.S. 544 (1996).  Members of the association must have standing to sue 

in their own right, the interests that the association seeks to protect are germane to 

the organization’s purpose, and the claim asserted does not require the 

participation of individual members in the lawsuit.  Hunt v. Washington State 

Apple Advertising Comm’n, 432 U.S. 333, (1977). 

 Under state “cases at law and equity” in the Montana Constitution, art. VII, 

§ 4, there is a jurisdictional threshold for constitutional challenges:  “At a 

minimum, the constitutional aspect of standing requires a plaintiff to show that he 

has personally been injured or threatened with immediate injury by the alleged 

constitutional or statutory violation.”  Olson v. Department of Revenue, 223 Mont. 

464, 470, 726 P.2d 1162, 1166 (1986).  Before a court addresses whether a statute 

is constitutional, “the party who assails it must show not only that the statute is 

invalid, but that he has sustained, or is in immediate danger of sustaining, some 

direct injury as a result of its enforcement, and not merely that he suffers in some 

indefinite way in common with people generally.”  Id. (citing Chovanak v. 

Matthews, 120 Mont. 520, 526, 188 P.2d 582 (1948)).  Despite the failure of 
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Plaintiffs to plead the relationship of the Montana constitutional provisions to 

SB 410 and ARM 42.4.802, at stake is the application of those constitutional 

provisions to the challenged rule.  Thus, the Plaintiffs bear the burden of showing 

that they have a right to challenge the Montana constitutional provisions before the 

federal courts, rather than the state courts of Montana. 

 The Montana Supreme Court has consistently determined that the parties 

must present a justiciable controversy before a court can consider the merits of an 

issue.  Dennis v. Brown, 2005 MT 85, ¶ 8, 326 Mont. 422, 110 P.3d 17.  A 

justiciable controversy is a threshold requirement for a court to grant relief.  

Powder River County v. State, 2002 MT 259, ¶ 101, 312 Mont. 198, 60 P.3d 357.  

“The test of whether a justiciable controversy exists contains these three elements: 

First, a justiciable controversy requires that parties have 

existing and genuine, as distinguished from theoretical, 

rights or interests.  Second, the controversy must be one 

upon which the judgment of the court may effectively 

operate, as distinguished from a debate or argument 

invoking a purely political, administrative, philosophical 

or academic conclusion.  Third, [it] must be a 

controversy the judicial determination of which will have 

the effect of a final judgment in law or decree in equity 

upon the rights, status or legal relationships of one or 

more of the real parties in interest, or lacking these 

qualities be of such overriding public moment as to 

constitute the legal equivalent of all of them. 
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Powder River, ¶ 102; Northfield Ins. Co. v. Montana Ass’n of Counties, 2000 MT 

256, ¶ 12, 301 Mont. 472, 10 P.3d 813, quoted in Chipman, et al., v. Northwest 

Healthcare Corp., et al., 2012 MT 242, ¶ 19, 366 Mont. 450, 288 P.3d 193. 

 

ARGUMENT 

 The Plaintiffs in this matter do not have existing and genuine rights that 

provide this Court with a justiciable controversy upon which to decide a 

constitutional question.  Plaintiffs Armstrong are parents of a student who attends 

Valley Christian School in Missoula, Montana.  Complaint, ¶ 5.  They allege that 

they would apply for a scholarship for their son to attend that school.  Id.  The 

Armstrongs also allege that they would donate to an SSO only if their donations 

can be used at religious schools.  Id., ¶ 6. 

 These limited allegations made by the Armstrongs do not rise to the level 

necessary to create a justiciable controversy from which this Court can determine 

the substantive issues.  The tax credit and scholarship program under § 15-30-

3101, et seq., is in its infancy.  Numerous conditions must take place prior to any 

claim of standing.  

 The Plaintiffs filed this Complaint three days before the law became 

effective.  As of the time of this filing, only one SSO has applied with the 

Department, and it was approved to accept contributions for scholarships.  The 
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SSO submitted the application on February 2, 2016, and the Department approved 

it on February 4, 2016.  Before the effective date of SB 410 and before the 

implementation of ARM 42.4.802, an SSO could not have accepted donations.  See 

§ 15-30-3105, MCA.  Even now that contributors can donate to that SSO, only two 

contributions have been made at this time.  See Sullivan Affidavit, attached hereto 

as Defendant’s Ex. 1.  Without active SSOs, scholarships are not available to 

eligible students.  Ostensibly, scholarship funding is dependent upon contributions 

to the SSO.  See §§ 15-30-3103, -3105, MCA.  Parents’ choice of a QEP occurs 

after the award of a scholarship by the SSO.  None has been requested or offered 

under the program.  Finally, the Department’s first opportunity to review an SSO’s 

award of scholarships to students whose parents may request a QEP--that fails to 

meet the requirements of ARM 42.4.802--will not take place for a year or more 

after the implementation of the program.  § 15-30-3105(1), MCA.  

 Because none of this process has occurred, the Armstrongs have not been 

harmed.  Their claims of injury are simply conjectural or hypothetical.  Pursuant to 

the cases cited above, there is no justiciable controversy for this Court to consider; 

therefore, the Plaintiffs’ claims fail for lack of standing.  

 As indicated previously, the Armstrongs allege that they will donate to a 

student scholarship organization only if their donations will be used at religious 

schools.  First, this allegation fails for the same reasons stated above.  Second, the 

Case 6:15-cv-00114-SEH   Document 11   Filed 02/09/16   Page 11 of 14



MDOR Brief in Support of Its Motion to Dismiss Plaintiffs’  

Complaint for Declaratory and Injunctive Relief 

12 

Armstrongs do not allege that they have attempted to contribute, that they have 

inquired of the Department whether they can donate, or whether there are SSOs to 

whom the Armstrongs can donate.  Their claims are merely theoretical.  Third, this 

allegation is facially flawed because a “donor may not direct or designate 

contributions to a parent, legal guardian, or specific qualified education provider.”  

§ 15-30-3111, MCA.  Since they allege they will only donate to an SSO upon 

guarantee that the money will go to a religious school, they have no legitimate 

claim. 

 The ACSI’s claims of injury are even more attenuated as an association 

allegedly filing on behalf of its members.  To meet the doctrine of associational 

standing, an organization “may file on its own behalf to receive judicial relief from 

injury to itself . . . or it may assert the rights of its members under the doctrine of 

associational standing.”  Heffernan v. Missoula City Council, 2011 MT 91, ¶ 42, 

360 Mont. 207, 255 P.3d 80 (citing Irish Lesbian and Gay Org. v. Giulliani, 143 

F.2d 638, 649 (2d Cir. 1988)).  

We have recognized that an association has standing to bring suit on 

behalf of its members when: (a) its members would otherwise have 

standing to sue in their own right; (b) the interests it seeks to protect 

are germane to the organization’s purpose; and (c) neither the claim 

asserted nor the relief requested requires the participation of 

individual members in the lawsuit.  

 

Hunt, 432 U.S. at 343) (quoted in United Food and Commer. Workers, 517 U.S. 

at 552). 
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 Despite the Plaintiffs’ contention (see Complaint, ¶ 7), there is no showing 

that the members of ACSI would have standing in this case if any sued in their 

own right.  There is only one SSO approved to accept contributions for 

scholarships.  At the time of the Complaint’s filing, an SSO could not have 

accepted donations.  There is no allegation that any individual member is a QEP 

associated with that SSO.  

 Donations cannot be made by contributors to be earmarked for a particular 

QEP.  § 15-30-3111, MCA.  Therefore, even if donations have been made, neither 

ACSI nor its members can claim a right to direct the beneficiary of donations 

made.  Because the first and only SSO was approved by the Department to accept 

donations after February 4, 2016, there could not have effectively been any 

donations for scholarships at the time of the filing of the Complaint or at the time 

of the filing of this Motion.  Finally, no scholarships to QEPs have been denied by 

the Department pursuant to ARM 42.4.802.  ACSI’s claims are merely conjectural.  

This is nothing more than a philosophical discussion of what may happen if one of 

ACSI’s members becomes eligible as a QEP sometime in the future.  

 Under the test set forth in Hunt, supra, the members of ACSI do not have 

standing in their own right.  There is no allegation that “neither the claim asserted 

nor the relief requested requires the participation of individual members in the 

lawsuit nor its members have suffered immediate injury in any way.”  Hunt, 432 
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U.S. at 343.  Neither the association nor its members are threatened with imminent 

harm.  ACSI fails the threshold requirements of associational standing, and there is 

no justiciable case upon which this Court can decide.  

 

CONCLUSION 

 For the reasons set for above, the Department’s Motion to Dismiss should be 

granted. 

 DATED this 9th day of February, 2016. 

 

       Respectfully submitted, 

 

 

       /s/ Daniel Whyte     

       DANIEL WHYTE 

       BRENDAN BEATTY 

       Montana Department of Revenue 

 

CERTIFICATE OF SERVICE 

 

 IT IS HEREBY CERTIFIED that service of the foregoing has been made 

this 9th day of February 2016, by filing with the CM/ECF system that sends notice 

electronically to: 

 

Ethan W. Blevins 

Attorney for Plaintiffs 

 

Joshua P. Thompson 

Attorney for Plaintiffs 

 

       /s/ Daniel Whyte     

       DANIEL WHYTE 

       BRENDAN BEATTY 

       Montana Department of Revenue 
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