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RE: Armstrong; et. al. v. Walborn, No. 16-35422 

 

Dear Ms. Dwyer: 

 

 Appellee Montana Department of Revenue (Department) submits this letter 

brief in response to this Court’s July 19, 2018 Order directing the parties to submit 

simultaneous letter briefs addressing the application of the Tax Injunction Act (TIA) 

to the claims asserted by the Association of Christian Schools International (ACSI). 

BACKGROUND 

 Appellants Kathy and Jerry Armstrong and the Association of Christian 

Schools International (Appellants) filed the action before the United States District 

Court for the District of Montana on December 28, 2015.  See Armstrong, et al. v. 

Kadas, USDC Cause No. CV 15-114-H-SEH (Armstrong I), Doc. 1, Complaint for 

Declaratory and Injunctive Relief, Supplemental Excerpt of Record (SER) 1-22.  

The Appellants in this action allege in their Complaint that ARM 42.4.802 violates 
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the Free Exercise, Establishment, and Equal Protection Clauses of the U.S. 

Constitution.  SER 1-22, ¶¶ 35-63.  Furthermore, the Appellants in this action allege 

that the Department’s adoption of ARM 42.4.802 exceeded the Department’s 

authority under the Montana Administrative Procedure Act (MAPA).  Id., ¶¶ 64-67.  

The Appellants request that the Court:  (1) declare that the Department’s rule violates 

the Establishment, Free Exercise, and Equal Protection Clauses of the First and 

Fourteenth Amendments to the United States Constitution; (2) declare the 

Department’s rule violates the Montana Administrative Procedure Act; and 

(3) enjoin the Department from “adopting, enforcing, attempting, or threatening to 

enforce [ARM 42.4.802].”  SER 1-22, ¶¶ 20-21.   

 On April 15, 2016, the Department requested the district court abstain from 

ruling on the Appellant’s Complaint due to a pending state court proceeding which 

could moot the federal constitutional questions.  See Armstrong I, USDC Doc. 28, 

MDOR’s Renewed Motion to Stay, Defer, or Abstain, SER 23-24.  The Department 

argued that the abstention doctrines established in Railroad Com. of Texas v. 

Pullman Co., 312 U.S. 496 (1941) and Colorado River Water Conservation Dist. v. 

United States, 424 U.S. 800 (1976) applied.  Id.  On April 20, 2016, the U.S. District 

Court dismissed the Appellant’s action and held that the Pullman criteria were met.  

See Appellant’s ER 13-16, attached to Appellant’s Opening Brief, Order of 

Abstention and Dismissal.  The court found:  “(1) the instant case requests resolution 
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of a sensitive question of federal constitutional law; (2) the constitutional issue could 

be mooted by a definitive ruling on the state law issues; and (3) given that the 

Montana Supreme Court has yet to assess [ARM 42.4.802] under Montana law, its 

status remains uncertain.”  Id., at 3.  The district court dismissed the case without 

prejudice.  Id.  A case raising these identical issues as those raised by the Armstrongs 

and ACSI prevailed in Montana state district court and is currently on appeal to the 

Montana Supreme Court.  Espinoza, et al. v. Montana Department of Revenue, et al. 

(No. DA-17-0492), fully briefed and argued. 

 Pursuant to the TIA, this Court upheld dismissal of the Armstrongs’ claims.  

July 19, 2018 Order, DktEntry 50.  This Court retained jurisdiction to consider the 

application of the TIA to the claims asserted by the ACSI.  Id., at 4, n. 3. 

ARGUMENT 

I. THE TIA APPLIES TO ACSI’S CLAIMS BECAUSE A FEDERAL 

COURT DECISION IN FAVOR OF ACSI WOULD NEGATIVELY 

AFFECT MONTANA’S FLOW OF STATE REVENUE.  

 

 The Court must conclude that the TIA bars federal courts from considering 

ACSI’s claims because a plain, speedy, and efficient remedy exists in state court.   

That remedy is currently under consideration by the Montana Supreme Court.  The 

TIA prohibits federal courts from “enjoin[ing], suspend[ing] or restrain[ing] the 

assessment, levy or collection of any tax under State law where a plain, speedy and 

efficient remedy may be had in the courts of such State.”  28 U.S.C. § 1341.  The 
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statute “serves ‘state-revenue-protective objectives’ and accordingly applies only if 

the requested relief would ‘reduce the flow of state tax revenue.’”  Frederickson v. 

Starbucks Corp., 840 F.3d 1119, 1123 (9th Cir. 2016) (quoting Hibbs v. Winn, 542 

U.S. 88, 104, 106 (2004)); see May Trucking Co. v. Or. DOT, 388 F.3d 1261, 1267 

(9th Cir. 2004). 

 “To determine whether this litigation falls within the TIA’s prohibition, it is 

appropriate, first, to identify the relief sought.”  Hibbs, 542 U.S. at 99.  The courts 

then “appl[y] a searching analysis of the effect of federal litigation on the state’s 

ability to collect revenues . . . .”  Winn v. Killian, 307 F.3d 1011, 1017 (9th Cir. 2002) 

(emphasis in original).  ACSI claims that because it “is a religious organization, none 

of the schools that it accredits is eligible to enroll the students who receive 

scholarships under the Scholarship Tax Credit Program.”  Complaint, USCD Doc. 

1, ¶ 7.  ACSI further asserts that its member religious schools are “deprive[d] . . . of 

their constitutionally protected rights to compete on equal terms with non-religious 

schools, and will force them to choose between maintaining their status as a religious 

school and participating in the Montana Scholarship Tax Credit Program.”  Id. 

ACSI alleges it has standing to bring suit on behalf of its members. USDC 

Doc. 1, ¶ 7.  Essentially, if ACSI prevails, participating schools will receive what 

would otherwise be public funds.  Currently, 11 of the 12 schools participating 

through the sole scholarship organization, Big Sky Scholarships, are religious 
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schools. See http://www.bigskyscholarships.org/schools.Additionally, if ACSI is 

successful, the number and type of schools eligible to participate in Montana’s tax-

credit scholarship program would increase, as ACSI’s accredited schools would be 

able to participate in the tax-credit supported scholarship program.  The relief sought 

is on behalf of the members of ACSI, Montana’s private religious schools, who 

propose to take advantage of the scholarships funded through the tax credit program.   

Although ACSI’s interest in the tax-credit supported scholarship program is 

different from that of the Armstrong’s, the effect of a decision in ASCI’s favor 

remains the same--tax dollars will be siphoned from public funds, reducing the flow 

of state tax revenue.  The effect of a federal court’s decision in favor of ACSI is the 

same as if the Armstrongs’ prevailed because taxpayers, like the Armstrongs, would 

then donate to student scholarship organizations, to claim a tax credit because their 

donation will support religiously-affiliated educational institutions.  The ACSI 

member schools will then receive the tax revenue-supported scholarship funds.  

Thus, if ACSI prevails, Montana will be required to extend additional tax-credits to 

taxpayers who would only donate if religious schools were included in the tax-credit 

supported program (like the Armstrongs), thus restraining its collection and levy of 

state tax and resulting in the “deplet[ion] [of] state coffers.”  Levin v. Commerce 

Energy, Inc., 560 U.S. 413, 425 (2010); see also USDC Doc. 1, ¶ 6. 
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ACSI may allege that is not challenging its own state tax liability. Levin, 560 

U.S. at 435.  However, ACSI stands to benefit directly from the flow of tax revenue, 

and its member schools stand to directly participate in Montana’s tax-credit 

supported program as qualified education providers if its claims are granted.  

Furthermore, unlike Winn where the Ninth Circuit recognized that the state’s 

revenue stood to be increased, here ACSI claims seek the opposite, and the granting 

of their claims would be the same as if the Armstrongs claims were granted.  

Essentially, failure to apply the TIA to ACSI’s claims would raise form over 

substance--the TIA would apply if the plaintiff who would take a tax credit if the 

program’s tax-credit supported scholarships were available to be used at religious 

schools challenges the constitutionality of the state tax program, but it would not 

apply if the plaintiff who represents member schools intending to directly participate 

as a qualified education provider in the Montana tax-credit program challenges the 

program.  See Levin, 560 U.S. at 435. 

ACSI and the Armstrongs previously alleged that “the TIA does not strip 

federal courts of jurisdiction over suits that do not directly halt state tax collection 

even when they still have ‘a negative impact on States’ revenues.’” Armstrong’s 

Letter Brief, USDC Doc. 38, at 13 (citing Direct Mktg Ass’n v. Brohl, 135 S. Ct. 

1124, 1133 (2015)).  In Direct Mktg Ass’n, the Court found that enjoining the notice 

and reporting requirements “merely inhibit[ed]” the assessment, levy, or collection 
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of a state tax.  Id.at 1132.  While the Department does not dispute that the TIA does 

not apply to every suit that has a negative impact on state tax revenues, unlike 

enjoining a mere reporting and notice requirement which would increase the 

difficulty of state tax collection, here, the effect of a decision in favor of ACSI’s 

claims will restrain the collection and levy of a state tax due to an increase in 

taxpayers who would now donate to the program and claim a Montana tax credit if 

a federal court found that religious schools should be included in the tax-credit 

supported program.  USDC Doc. 1, ¶ 6.  As demonstrated by the Armstrongs’ claims, 

Montana’s coffers will be depleted by an increase in taxpayer claims for tax credits 

if ACSI’s claims are granted.  Levin, 560 U.S. at 425; see also USDC Doc. 1, ¶ 6. 

Application of the TIA to ACSI’s claims is appropriate because ACSI has a 

plain, speedy and efficient remedy in state court.  28 U.S.C. § 1341.   Montana’s 

state courts provide ACSI with “a plain, speedy and efficient remedy” because a case 

raising the same issues as those raised by ACSI prevailed in Montana state district 

court and is currently on appeal to the Montana Supreme Court.  Espinoza, et al. v. 

Montana Department of Revenue, et al. (No. DA-17-0492), fully briefed and argued. 

The parties await the Montana Supreme Court’s decision. Thus, the district court 

lacks subject matter jurisdiction over ACSI’s claims.   
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CONCLUSION 

 The TIA prohibits federal courts from exercising subject matter jurisdiction 

over the claims asserted by ACSI.  A federal court’s decision in favor of ACSI would 

require Montana to extend additional tax-credits to taxpayers, like the Armstrongs, 

who would then donate to student scholarship organizations to claim a tax credit 

because their donation could support religiously-affiliated educational institutions.  

Furthermore, ACSI has a plain, speedy, and efficient remedy in state court.  A case 

raising the same issues as those raised by ACSI prevailed in Montana state district 

court and is currently on appeal to the Montana Supreme Court. Therefore, the 

district court lacks subject matter jurisdiction over ACSI’s claims.   The Department 

further asserts that the district court properly abstained under the Pullman abstention 

doctrine and that the district court’s order should also be affirmed under the 

Colorado River doctrine.  See Appellee’s Response Brief, DktEntry 11. 

 

Sincerely, 

 

/s/ Daniel J. Whyte 

 

Daniel J. Whyte 

Chief Legal Counsel 

Montana Department of Revenue 

P.O. Box 7701 

Helena, MT  59604-7701 

(406) 444-3340 

dwhyte@mt.gov  
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