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INTRODUCTION 

The three Plaintiffs in this lawsuit are low-income mothers in Kalispell who 

want to apply for scholarships to send their children to religious private schools 

through Montana’s new school choice program.  The program provides a modest 

tax credit (up to $150 annually) to individuals and businesses who donate to 

private scholarship organizations.  These scholarship organizations then use the 

donations to give scholarships to needy families, like Plaintiffs, who want to send 

their children to private schools. 

The Montana Department of Revenue (“Department” or “DOR”), however, 

refused to implement the program as the Legislature intended.  Instead, the 

Department enacted an administrative rule (“Rule 1”) that limits scholarships only 

to those who wish to attend nonreligious private schools, and excludes those who 

wish to attend religious private schools.  According to the Department, Rule 1 is 

necessary to comply with Montana’s Constitution, which prohibits a “direct or 

indirect appropriation or payment from any public fund” from aiding religious 

institutions.  Mont. Const. Art. X, § 6. 

This case presents the following issue:  whether the provision of tax credits 

is a direct or indirect appropriation.  Ten other appellate courts, including the U.S. 

Supreme Court, have unanimously answered this question in the negative; no court 

has agreed with the Department.  Plaintiffs urge this Court to come to the same 
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conclusion as these other courts.  To find otherwise would jeopardize several other 

long-standing state tax benefits, as well as create serious conflicts with the U.S. 

Constitution’s protections for religious freedom.  Discriminating against families 

choosing private religious schools in favor of families choosing nonreligious 

private schools is unconstitutional. 

STATEMENT OF THE ISSUE 

 Does the Montana Constitution require the State to exclude families who 

choose religious schools from participating in a scholarship program that is funded 

by tax-credit-eligible private donations? 

STATEMENT OF THE CASE 

Plaintiffs filed this case on December 16, 2015, challenging Rule 1 as both 

ultra vires and unconstitutional.  Plaintiffs argued that the rule was ultra vires 

because the Legislature intended the program to include both religious and 

nonreligious schools, as evident from the statutory definition of a “qualified 

education provider,” as well as the legislative history.  Plaintiffs further argued that 

the rule was unconstitutional under the Religion and Equal Protection Clauses of 

both the Montana and U.S. Constitutions.  In defense, the Department claimed that 

the rule was required by Article X, § 6 of the Montana Constitution,1 which 

                                                 
1 The Department also claimed that Rule 1 was required by Article V, § 11(5), but 
dropped this claim in both its motion for summary judgment and on appeal.  
Unlike Article X, § 6, Article V § 11(5) contains no language justifying treating 
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prohibits the government from making “any direct or indirect appropriation or 

payment from any public funds . . . to aid” any religious school or institution.   

On March 31, 2016, after oral argument, Judge Ortley issued a preliminary 

injunction against Rule 1, finding it was likely both ultra vires and 

unconstitutional.2  Subsequently, Judge Ortley retired and the case was assigned to 

Judge Ulbricht.  On May 26, 2017, after another oral argument, Judge Ulbricht 

made this injunction permanent and granted Plaintiffs’ summary judgment.3   

At the core of both decisions was the court’s determination that tax credits 

are not appropriations, and that Rule 1 was thus not required by Article X, § 6.  As 

Judge Ulbricht stated, “‘appropriation’ refers only to the authority given to the 

legislature to expend money from the state treasury . . . tax credits simply do not 

involve the expenditure of money that the state has in its treasury.”  App. Tab 2 

(App. 021); see also, App. Tab 1 (App. 014). 

STATEMENT OF THE FACTS 

 The Legislature passed the Montana tax-credit scholarship program in 2015 

as part of Senate Bill 410 “to provide parental and student choice in education” by 

encouraging donations to private scholarship funds.  § 15-30-3101, MCA.  

                                                                                                                                                             
religious schools differently than other private schools and contains no language 
about “direct or indirect” appropriations or payments. 
2 App. Tab 1. 
3 App. Tab 2. 
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Montana thereby joined 27 other states and the District of Columbia with programs 

to help parents afford a private school for their children, regardless of whether that 

school is religious.4  Like many of these other programs, Montana’s program 

operates by offering tax credits to taxpayers for donations made to qualifying 

private student scholarship organizations (“SSOs”).  The SSOs, which are 

§ 501(c)(3) charitable organizations, then use the donations to award scholarships 

to eligible families to help defray the cost of private school. 

 SSOs cannot discriminate against eligible children based on their choice of 

school, and donors may not direct or designate their donations to a parent, child, or 

school.  Taxpayers who donate to SSOs can receive a maximum $150 tax credit 

against their annual state income tax, and the credit cannot exceed the donor’s tax 

liability.  Montana caps the tax credits at $3 million annually, which increases by 

10 percent for any year subsequent to one in which the cap is reached.  Scholarship 

recipients may use their scholarships at “any qualified education provider,” which 

includes virtually all private schools in Montana, regardless of whether they are 

religious or nonreligious.  § 15-30-3102, MCA.   

The program statute authorizes the Department to administer the program.  

On December 14, 2015, DOR finalized an administrative rule, Rule 1, which 

                                                 
4 EdChoice, The ABCs of School Choice (2018 ed.) 9-12, 
https://www.edchoice.org/wp-content/uploads/2018/01/2018-ABCs-of-School-
Choice-PRINT.pdf.  
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changed the statutory definition of “qualified education provider” to exclude all 

private religious schools.5  As a result of Rule 1, parents such as Plaintiff mothers 

cannot apply for program scholarships to send their children to religious private 

schools.  Only families choosing nonreligious private schools can apply. 

The Department justified Rule 1 based on language in the program statute 

that stated, “[t]he tax credit provision must be administered in compliance with 

Article V, section 11(5), and Article X, section 6 of the Montana Constitution.”  

The Department has asserted throughout this litigation that at least Article X, § 6 

leaves it no choice but to modify the statutory definition of qualified education 

provider to exclude religious schools.   

The Department promulgated Rule 1 over strenuous objections of the 

sponsor of the legislation, majorities in both houses of the Legislature, and the 

Attorney General.  The sponsor, Senator Llew Jones, explained during the 

rulemaking hearing that he proposed the addition of the language referencing the 

two constitutional provisions because he believed that the legislation as previously 

written complied with both provisions.  Rec. Doc. 53, In re: before the Department 

of Revenue re the adoption of New Rule I through III, November 5, 2015, 

Transcript at 17-23.  He also stated that he agreed with the conclusion of the 

                                                 
5 Both the statutory definition and DOR’s definition of qualified education 
provider are provided at App. Tab 3. 
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former Legislative Counsel, Gregory Petesch,6 that the Montana Constitution 

permits inclusion of religious options in the program. 

The Legislature also opposed Rule 1.  Because the Legislature was not in 

session at the time of the rule’s proposal, members of the Legislature requested a 

legislative poll pursuant to § 2-4-403, MCA, “to determine whether a proposed 

rule is consistent with the intent of the legislature.”  The poll results, released on 

December 1, 2015, showed that majorities in both houses agreed it was not their 

intent to exclude religious schools.   

The Montana Department of Justice (“DOJ”) similarly opposed Rule 1.  In 

comments filed during DOR’s rulemaking by Solicitor Dale Schowengerdt, DOJ 

stated that “Rule 1 is neither authorized nor required by the Montana Constitution, 

and in fact would unnecessarily put the Montana Constitution in potential conflict 

with the United States Constitution.  Therefore, we advise you not to adopt it.”  

App. Tab 4 (App. 024).  The comments further stated that Rule 1 “would not be 

defensible,” primarily because “the tax credit envisioned in Senate Bill 410 was 

not a direct or indirect appropriation by the state to a religious entity.”  Id. 

(App. 030).  After DOR rejected the conclusions of the DOJ comments, the DOJ 

                                                 
6 In a 1992 Opinion, Mr. Petesch opined that tuition tax credits would violate 
neither Article V, § 11(5) nor Article X, § 6.  App. Tab 5.  Proponents referred to 
his Opinion several times in the course of considering Senate Bill 410. 
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permitted the Department’s own attorneys to represent it as special assistant 

attorneys general in this litigation.  

 Rule 1 would prevent Plaintiff mothers and countless others like them from 

applying for and receiving scholarships through the new program.  A substantial 

majority of Montana’s private schools are religious—97 of the 140 schools (69.3 

percent).7  Plaintiffs send their children to Stillwater Christian because its 

education aligns with their religious beliefs.  However, these mothers, two of 

whom are single-mothers, struggle to afford the tuition payments and fear that they 

may be unable to continue to do so in the future.  Scholarships could dramatically 

change their lives, and their lives of their children, for the better.  

There are three other private schools in Kalispell that provide educations to 

children the ages of Plaintiffs’ children:  Trinity Lutheran School, St. Michael’s 

(Catholic) School, and Kalispell Montessori Center, a secular school.  All of these 

schools satisfy Montana’s requirements for compulsory education, but under 

Rule 1 if Plaintiffs want to use a scholarship, they must send their children to 

Kalispell Montessori.   

 The Department does not prohibit religious schools from participating in 

numerous other Montana tax benefits given directly to such schools or to taxpayers 

who donate to them, and it also permits tax deductions for donations to 

                                                 
7 App. Tab 7 (App. 040). 
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organizations awarding scholarships to religious school students.  The Legislature 

has exempted from taxation the property of non-profit hospitals, “places of actual 

religious worship,” and “property used exclusively for educational purposes,” see 

§§ 15-6-201—15-6-229, MCA, as authorized by the Montana Constitution in 

Article VIII, § 5(1).  There are also two pre-existing Montana tax credits that can 

be taken by individual taxpayers against their Montana income taxes for donations 

to religious colleges, schools, and their foundations:  the College Contribution Tax 

Credit, §§ 15-30-2327—2329, 15-31-161—162, MCA; and the Qualified 

Endowment Credit for charitable gifts to a qualified endowment, §§ 15-30-2326, 

15-31-135—36, MCA.  Religious colleges like Carroll College, University of 

Providence, and Rocky Mountain College can and do participate in both programs, 

and private schools with endowments can participate in the latter program.   

 Montana also allows taxpayers to take tax deductions for donations to a 

variety of charitable causes.  See § 15-30-2131, MCA; § 15-30-2152, MCA; and 

§ 15-31-114, MCA.  These charities include Big Sky Scholarships, the scholarship-

granting organization created to participate in the new tax-credit scholarship 

program.8  These charities also include non-profit private schools, including 

religious schools.  Thus, taxpayers can take tax deductions for donations made 

                                                 
8 As tax-credited donations under the program are capped at $150 for each donor, 
donors can also take a tax deduction against any portion of a donation exceeding 
this amount.   
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directly to a religious school.  But under Rule 1, they cannot take a tax credit for a 

scholarship donation to a child attending that same school.  

STANDARD OF REVIEW 

 This case presents pure questions of law, not administrative law issues 

implicating agency expertise.  This Court reviews a district court’s conclusions of 

law de novo to determine if they are correct.  Missoula v. Mtn. Water Co., 2016 

MT 183, ¶ 20, 378 P.3d 1113, 1120.  

SUMMARY OF THE ARGUMENT 

 There is only one question for this Court to resolve:  does Article X, § 6 

require the State to exclude families who choose religious schools from 

participating in a scholarship program that is funded by tax-credit-eligible private 

donations?  As the court below found, the answer to that question is no.  Article X, 

§ 6 prohibits the State from making “any direct or indirect appropriation or 

payment from any public fund or monies . . . to aid” any religious school.  Here, 

however, tax credits are neither (1) direct or indirect appropriations or public 

payments nor (2) aid to religious schools. 

First, tax credits are not direct or indirect appropriations or payments from a 

public fund.  This is shown by the plain definition of appropriation, as well as an 

understanding of how tax credits work.  In fact, ten courts, including the U.S. 

Supreme Court, have already considered this exact issue and have held that tax 
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credits do not constitute any type of appropriation.  Several of these decisions were 

interpreting constitutional provisions similar to Article X, § 6, including two 

provisions that are virtually identical.  No court has reached a contrary conclusion.  

For this court to find that tax credits are in fact a direct or indirect appropriation 

would not only make it an extreme outlier, but would also jeopardize the State’s 

entire system of tax benefits.   

Second, even if the tax credits were appropriations, they would still not 

violate Article X, § 6.  That is because they are not “aid” to religious schools, but 

instead aid to needy families.  This conclusion is supported by the plain meaning of 

the word “aid,” Montana caselaw, and cases from across the country—many of 

which address scholarship programs almost identical to the one here.  

Plaintiffs’ analysis of the words “appropriation” and “aid” in Article X, § 6 

is supported by that provision’s history.  Although the Department spends much 

time discussing the history of § 6, nowhere does it provide any evidence that § 6 

was intended to prohibit tax credits aiding needy families.  That is because it never 

was so intended.  Instead, the history shows that § 6’s purpose was merely to 

prevent the State from giving money to aid religious schools and other religious 

institutions. 

Perhaps sensing the weakness of its Article X, § 6 argument, the Department 

additionally tries to argue that Rule 1 is required by Establishment Clause 
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jurisprudence.  This claim, however, again misses the mark.  U.S. Supreme Court 

cases going back to 1947 leave no doubt as to the constitutionality of school choice 

programs that include religious options. 

As Rule 1 is not required by Article X, § 6 (or any other constitutional 

provision), it is ultra vires and void.  To find otherwise would create serious 

constitutional conflicts.  Indeed, far from Rule 1 being constitutionally required, 

Rule 1 actually violates the Religion Clauses of the U.S. Constitution.  As U.S. 

Supreme Court caselaw shows, both the Free Exercise and Establishment Clauses 

prohibit the State from discriminating against religious students and their families 

in the allocation of public benefits.  Voiding Rule 1, as the district court did, avoids 

this conflict and comports completely with Article X, § 6.  The district court’s 

judgment should thus be affirmed. 

ARGUMENT 

I. ARTICLE X, § 6 DOES NOT REQUIRE THE EXCLUSION OF 
CHILDREN ATTENDING RELIGIOUS SCHOOLS FROM THE 
SCHOLARSHIP PROGRAM.  

Article X, § 6 does not require the exclusion of children attending religious 

schools from the scholarship program.  In fact, Article X, § 6 does not apply to the 

scholarship program at all.  Article X, § 6 states: 

Aid Prohibited to Sectarian Schools. 

(1) The Legislature, counties, cities, towns, school districts, and public 
corporations shall not make any direct or indirect appropriation or 
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payment from any public fund or monies, or any grant of lands or 
other property for any sectarian purpose or to aid any church, school, 
academy, seminary, college, university, or other literary or scientific 
institution, controlled in whole or in part by any church, sect, or 
denomination. 

(2) This section shall not apply to funds from federal sources provided to 
the state for the express purpose of distribution to nonpublic 
education. 

This provision does not apply to the program for two reasons.  First, Article X, § 6 

only applies to “direct or indirect” public appropriations and payments, and the 

program uses neither.  Instead, the program is funded by the private donations of 

individuals and businesses, given freely in exchange for tax credits.  Second, even 

if these tax credits were somehow government funds (they are not), Article X, § 6 

would only prohibit these funds from being used to aid religious institutions.  Here, 

the program does not aid religious schools, but instead only aids families.   

A. Tax Credits Are Not Direct Or Indirect Appropriations Or 
Payments From Public Funds. 

This Court should decline to find that tax credits constitute a “direct or 

indirect appropriation or payment from any public fund” for three reasons.  First, 

as both trial court judges found, the plain meaning of these words does not include 

tax credits.  Second, the courts are unanimous that tax credits do not constitute any 

type of appropriation or public fund.  These cases include courts interpreting “no 

aid” provisions virtually identical to Article X, § 6.  Finally, for this Court to come 
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to a contrary conclusion would implicate several of the State’s existing tax 

benefits—many of which currently benefit religious schools and entities.   

1. Tax credits are not within the plain meaning of the words 
“direct or indirect appropriation or payment from any 
public fund.” 

As the court found below, an “appropriation” refers only to money from the 

“state treasury.”  App. Tab 2 (App. 021).  In contrast, “[t]ax credits simply do not 

involve the expenditure of money that the state has in its treasury,” but instead, 

allow people to keep more of their own money.  Id.; see also, App. Tab 1 

(App. 014). 

This analysis is consistent with this Court’s own definition of 

“appropriation.”  As this Court has found, “a long line of Montana cases have 

established that ‘appropriation’ refers only to the authority given to the legislature 

to expend money from the state treasury.”  Nicholson v. Cooney, 265 Mont. 406, 

415, 877 P.2d 486, 491 (1994).  The dictionary definition is almost identical:  

“[M]oney to be paid from the treasury for a specified use.”9  These definitions 

coincide with the text of § 6, which refers to “appropriation or payments from any 

public funds.”  (emphasis added).   

A tax credit is never taken from the State treasury or any other public fund, 

nor does it “repay” individuals for their donations; it is simply a mechanism to 
                                                 
9 Appropriation, Dictionary.com, available at 
http://www.dictionary.com/browse/appropriation. 
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incentivize good behavior by allowing people to lower their tax liability.  In the 

scholarship program, for example, individuals and businesses can make a donation 

with their own private money to benefit needy families.  In exchange, their tax bills 

can be lowered by up to $150.  At no point in the process does the State legally 

own the donation money, or even physically possess it.10  This is consistent with 

what the First Judicial District for Lewis and Clark County found in MEA-MFT v. 

McCulloch where Judge Sherlock found that a tax credit could not be an 

appropriation because it is not “designated [from] any money in the treasury.”  

No. BDV-2011-961, 2012 WL 1031497 (Mont. Dist. Mar. 14, 2012) (quotations 

omitted) (dismissing a challenge to a legislative referendum that created an income 

tax credit).  

Although the Department argues that tax credits should be considered 

“indirect” appropriations or payments, they are not.  An indirect appropriation or 

payment is when the government spends money from the treasury to aid an 

organization by paying for something that organization would otherwise have to 

pay for itself.  This is why this Court held that the State paying for the salaries of 

Catholic high schools teachers was unconstitutional in State ex rel. Chambers v. 

                                                 
10 Although the Department argues that the administration of the program also 
involves the use of public funds, this argument is not persuasive.  If the program 
itself is constitutional, than any expenses to administer the program must be 
constitutional, as well.   
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School District No. 10, 155 Mont. 422, 472 P.2d 1013 (1970), under Article IX, 

§ 8, the precursor of Article X, § 6.   

Indeed, the government cannot appropriate something, even indirectly, if it 

never possessed it.  As the Arizona Supreme Court has concluded, to accept the 

Department’s argument would mean that the state essentially has a claim over 

every cent of taxpayers’ money.  Kotterman v. Killian, 972 P.2d 606, 618 (Ariz. 

1999) (rejecting the argument “that because taxpayer money could enter the 

treasury if it were not excluded by way of the tax credit, the state effectively 

controls and exerts quasi-ownership over it” and stating that “under such reasoning 

all taxpayer income could be viewed as belonging to the state because it is subject 

to taxation by the legislature”).  

No case has found a tax credit to be an appropriation or public payment, 

direct or otherwise.  The only citation the Department provides is to a dissenting 

opinion.  Defs.’ Br. at 19 (citing Ariz. Christian Sch. Tuition Org. v. Winn, 563 

U.S. 125, 184 (2011) (Kagan, J., dissenting)).  This is not surprising, as the courts 

are unanimous that tax credits do not constitute any type of appropriation or public 

payment.11  

                                                 
11 Amicus MQEC argues that because another tax credit program authorized by 
Senate Bill 410 results in “statutory appropriations” under § 17-7-502, MCA, the 
tax credits for donations to SSOs must also.  Montana Quality Education Coalition 
Amicus Br. at 4-5.  The other program, however, incentivizes donations to the 
superintendent of public instruction that are placed in the treasury for distribution 
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2. The courts are unanimous that tax credits are neither direct 
nor indirect appropriations or public payments. 

Ten appellate courts (in eleven different decisions) have concluded that tax 

credits are not appropriations or public funds.  These courts include the U.S. 

Supreme Court, five state supreme courts, and four other state appellate courts.  

The cases involved both challenges to school-choice programs12 and other types of 

                                                                                                                                                             
to public schools.  Donations to SSOs, in contrast, never enter the treasury and thus 
do not need to be appropriated out. 
12 Ariz. Christian Sch. Tuition Org., 563 U.S. at 144 (concluding that tax credits are 
not public funds because “[l]ike contributions that lead to charitable tax 
deductions, contributions yielding [SO] tax credits are not owed to the State and, in 
fact, pass directly from taxpayers to private organizations.”); Magee v. Boyd, 175 
So. 3d 79, 136 (Ala. 2015) (finding that two school choice tax-credit programs 
were constitutional in part because “a tax credit cannot be equated to a government 
expenditure”); Kotterman, 972 P.2d at 618 (“For us to agree that a tax credit 
constitutes public money would require a finding that state ownership springs into 
existence at the point where taxable income is first determined, if not before.”); 
Gaddy v. Georgia Dep’t of Revenue, 802 S.E.2d 225 (Ga. 2017) (finding that the 
tax credit does not constitute the “distribution of public funds . . . because none of 
the money involved in the Program ever becomes the property of the State”); 
Toney v. Bower, 744 N.E.2d 351, 357 (Ill. App. Ct. 2001), appeal denied, 754 
N.E.2d 1293 (Ill. 2001); Griffith v. Bower, 747 N.E.2d 423, 426 (Ill. App. Ct. 
2001) (same), appeal denied, 755 N.E.2d 477 (Ill. 2001); McCall v. Scott, 
No. 2014 CA 002282, slip op. at 4 (Fla. Cir. Ct. May 18, 2015) (concluding that 
tax-credit-eligible donations to private scholarship organizations are not public 
appropriations); see also, Bush v. Holmes, 886 So. 2d 340, 356 (Fla. Dist. Ct. App. 
1st Dist., 2004), aff’d on other grounds, 919 So. 2d 392 (Fla. 2006) (stating that 
under Article 1, § 3, state government may provide “a form of assistance to a 
religious institution through such mechanisms as tax exemptions, revenue bonds, 
and similar state involvement” because “[t]hese forms of assistance constitute 
substantially different forms of aid than the transfer of public funds”).  
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tax-credit programs,13 and almost all of them involved interpretations of “no aid” 

provisions similar to Article X, § 6.  In fact, contrary to the Department’s claim 

that Montana’s Article X, § 6 is uniquely strict, two of these cases interpreted 

constitutional provisions almost identical to § 6.   

The most prominent case to decide that tax credits are not appropriations is 

Ariz. Christian Sch. Tuition Organization v. Winn, 563 U.S. 125 (2011).  There, the 

Court addressed an Establishment Clause challenge to an Arizona scholarship 

program similar to Montana’s program.  Like Montana, Arizona provides a dollar-

for-dollar tax credit to taxpayers (although with a higher limit of $500).  The Court 

dismissed the challenge, finding that the taxpayers lacked standing to challenge the 

program because tax credits were not “government expenditures.”  Id. at 142–43.  

As the Court explained, “[w]hen Arizona taxpayers choose to contribute to STOs, 

they spend their own money, not money the state has collected from respondents or 
                                                 
13 See also, Tax Equity Alliance of Mass. v. Comm’r of Revenue, 401 Mass. 310 
(Mass. 1987) (stating that the “granting of an income tax credit is not an 
appropriation according to any commonly understood sense of the word”); 
Manzara v. State, 343 S.W.3d 656, 661 (Mo. 2011) (“The tax exemptions in 
[another case] and the tax credits here are similar in that they both result in a 
reduction of tax liability.  The government collects no money when the taxpayer 
has a reduction of liability, and no direct expenditure of funds generated through 
taxation can be found.”); State Bldg. & Constr. Trades Council v. Duncan, 162 
Cal. App. 4th 289, 294, 299 (2008) (finding that “[t]ax credits are, at best, 
intangible inducements offered by government, but they are not actual or de facto 
expenditures by government” and thus “tax credits do not constitute payment out 
of public funds” under a state statute); Olson v. State, 742 N.W.2d 681, 683 (Minn. 
Ct. App. 2007) (concluding that tax credits and tax exemptions are not public 
expenditures). 
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from other taxpayers.”  Christian Sch. Tuition Organization, 563 U.S. at 142.  The 

Court further reasoned that, “[l]ike contributions that lead to charitable tax 

deductions, contributions yielding [scholarship] tax credits are not owed to the 

state and, in fact, pass directly from taxpayers to private organizations.”  Id.   

The state cases holding that tax credits are not appropriations are even more 

on point.  Seven of these cases involved interpretations of state constitutional “no-

aid” provisions similar to § 6.14  In fact, two of these cases interpreted provisions 

that barred both “direct and indirect” aid to religious entities, just as Article X, § 6 

does.  Gaddy v. Georgia Dep’t of Revenue, 802 S.E.2d 225 (Ga. 2017); McCall v. 

Scott, 199 So.3d 359 (Fla. 1st DCA 2016), review denied, No.: SC16-1668, 2017 

WL 192043 (Fla. Jan. 18, 2017).15 

In Gaddy, plaintiffs challenged the state’s tax-credit scholarship program as 

unconstitutional under Georgia’s no aid provision because the program included 

both religious and nonreligious schools.  Like Montana’s § 6, Georgia’s no-aid 

provision states, “no money shall ever be taken from the public treasury, directly 

                                                 
14 37 state constitutions contain “no-aid” provisions, otherwise known as “Blaine 
Amendments.”  Institute for Justice, School Choice and State Constitution (2d ed.) 
11, http://ij.org/wp-content/uploads/2016/09/50-state-SC-report-2016-web.pdf.  
They are called Blaine Amendments because they are similar to, and often were 
modeled after, a United States constitutional amendment proposed by 
Congressman James G. Blaine in 1875.  
15 For ease of reference and comparison, Plaintiffs have included at Tab 6 of the 
Appendix the text of the seven states’ no-aid provisions that contain direct-or-
indirect language, including Montana’s § 6. 



19 
 

or indirectly, in aid of any church, sect, cult, or religious denomination or of any 

sectarian institution.”  Ga. Const. Art. I, § II, ¶ VII (emphasis added).  The Georgia 

Supreme Court rejected the challenge.  As the court said,  

It is therefore clear that “tax expenditures” are different from 
appropriations, and only the latter involve money taken from the 
treasury.  Plaintiffs do not allege, and cannot demonstrate, that the 
program’s tax credits represent money appropriated from the state 
treasury.  Moreover, to hold that “tax expenditures,” . . . are the legal 
equivalent of appropriations would be to open up other tax advantages 
to constitutional scrutiny, such as tax deductions for contributions to 
religious organizations and tax exemptions offered to religious 
organizations. . . . 

Gaddy, 802 S.E.2d at 230. 

The same situation unfolded in Florida, where plaintiffs again challenged a 

state tax-credit scholarship program under the state’s no-aid provision.  McCall, 

199 So.3d at 363.  Florida’s no-aid provision states, “[n]o revenue of the state or 

any political subdivision or agency thereof shall ever be taken from the public 

treasury directly or indirectly in aid of any church, sect, or religious denomination 

or in aid of any sectarian institution.”  Fl. Const. Art. I, § 3 (emphasis added).  The 

Florida court came to the same conclusion as Gaddy, finding “[t]he express 

language of Florida’s no-aid provision contains no limit on the Legislature’s taxing 

authority, including the Legislature’s power to enact laws creating tax credits or 

exemptions; rather, this provision ‘focuses on the use of state funds to aid sectarian 

institutions, not other kinds of support.’”  McCall, 199 So.3d at 370 (citation 
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omitted).  Ultimately, the court found that the plaintiff taxpayers lacked standing to 

challenge the program, since taxpayers in that state can only challenge 

appropriations.  Id. 

The question of whether a tax credit constitutes an appropriation or payment 

from public funds is thus far from the novel question that Department implies.  

This Court should come to the same conclusion as the ten other courts before it, 

and find that tax credits are neither direct nor indirect appropriations under 

Montana’s no-aid provision.  To reach a contrary conclusion would not only make 

Montana a unique outlier, but would jeopardize other, long standing, tax benefits. 

3. Declaring tax credits to be public appropriations would 
jeopardize the State’s other tax benefits. 

A finding that the program tax credits constitute public funds would have 

ramifications far beyond this case; it would greatly undermine the State’s tax 

power and jeopardize several existing tax credits and deductions.  These existing 

tax benefits include tax credits for donations to religious colleges and their 

foundations, as well as tax deductions for charitable donations, including donations 

to churches, religious schools, and scholarship organizations.  See supra at 6.  If 

the program tax credits here were found to violate § 6, these other tax benefits 

surely would as well.  Indeed, unlike the tax credits here—which aid families, not 

schools—several of these other tax benefits aid religious institutions. 
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 The Department struggles to explain why the modest tax credit here triggers 

Article X, § 6, but not these other benefits.  The Department’s primary argument is 

that the program tax credits are dollar-for-dollar (up to $150), and thus may 

provide a greater benefit to a particular taxpayer.  But different taxpayers will 

benefit differently from each tax benefit, depending on their individual 

circumstances.  It would be impossible for this Court to try to distinguish tax 

benefits based on how attractive or valuable they may be.   

This Court should follow the persuasive precedent of courts who have 

already declared that dollar-for-dollar tax credits are legally indistinguishable from 

other tax benefits, including deductions and exemptions.  E.g., Gaddy, 802 S.E.2d 

at 230 (finding that to hold that dollar-to-dollar tax credits are appropriations 

“would open up other tax advantages to constitutional scrutiny, such as tax 

deductions for contributions to religious organizations and tax exemptions offered 

to religious organizations”); Kotterman, 972 P.2d at 618 (“If [dollar-to-dollar tax] 

credits constitute public funds, then so must other established tax policy 

equivalents like deductions and exemptions.”); Toney, 744 N.E.2d at 357 (finding 

that the terms “public fund” and “appropriation” were not broad enough to 

encompass a dollar-to-dollar tax credit and concluding that to find otherwise would 

“endanger the legislative scheme of taxation”).  
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Both the plain meaning of the word appropriation and the universal caselaw 

show that tax credits do not constitute either a direct or indirect appropriation 

under Article X, § 6.  To find otherwise would endanger the State’s entire system 

of tax benefits.   

B. The Tax Credits Are Not Aid To Religious Schools. 

Even if the Department were correct that tax credits were appropriations of 

public funds, Rule 1 still fails because the tax credits do not “aid” the schools 

chosen by the parents.  This is shown through the plain meaning of the word “aid,” 

Montana caselaw, and caselaw from across the country. 

1. The plain meaning of “aid” shows that the program does 
not aid schools. 

The Department assumes that because the tax credits encourage private 

donations that ultimately help some families pay for religious school tuition, the 

program must be “aiding” the religious schools.16  This assumption misunderstands 

the meaning of the word “aid.”   

The dictionary definition of “aid” is “to provide support for or relief to; 

help.”17  Typically, the word “aid . . . refer[s] to help given in the form of food, 

                                                 
16 The Department and its supporting amici mischaracterize the families as 
“intermediaries.”  While this is an improvement over regarding them as 
“inconsequential conduits” as earlier opponents of school choice programs did, it 
still misses the point that the families are the intended beneficiaries of the program. 
17 Aid, Dictionary.com, available at http://www.dictionary.com/browse/aid?s=t. 
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money, medical supplies, etc.”18  What “aid” does not refer to is money given for 

services rendered.  Yet that is exactly what a tuition payment is—a commercial 

transaction.  No natural or ordinary meaning of the word “aid” would encompass a 

consumer purchasing goods or services from a private enterprise, including from 

an educational institution.  Housing subsidies do not “aid” landlords.  Food stamps 

do not “aid” grocery stores.  In the same way that Medicare payments aid 

individuals and not religious hospitals, the scholarship program aids families, not 

religious schools.   

This conclusion is consistent with this Court’s own interpretation of the 

meaning of “aid” in Article X, § 6. 

2. Montana caselaw supports that the tax credits do not “aid” 
the schools. 

This Court has already interpreted the word “aid,” and concluded that public 

welfare programs like the tax-credit scholarship program aid individuals and not 

institutions.  In Montana State Welfare Board v. Lutheran Social Services, 156 

Mont. 381, 480 P.2d 181 (1971), a Montana board denied welfare funds for 

housing, medical, and other costs to low-income pregnant women if those women 

intended to place children with a religious adoption agency.  The board argued that 

providing the welfare services under these circumstances would violate the no-aid 

                                                 
18 Aid, Cambridge Dictionary, available at https://dictionary.cambridge.org/us/d
ictionary/english/aid. 
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clause by aiding the religious agencies, who would otherwise pay these expenses 

for the mother.  Id. at 156 Mont. at 390-91, 480 P.2d at 186.  The board further 

argued that the adoption agencies were profiting from the adoptions, as they 

charged adopting families adoption fees.  Id. 

This Court rejected the board’s argument, finding it was the women who 

were aided by the welfare funds, not the adoption agencies.  As this Court said, 

“[i]t is the indigent unwed mother who has the right to the funds and it is on her 

behalf that the funds should be paid.”  Id.  The Court continued, “[i]n no way do 

we find that private adoption agencies are directly or indirectly benefited by 

payments to or on behalf” of the woman, and it is instead a “purely incidental 

result that the adoption agencies would not have to pay the bills of the indigent 

expectant mothers.”  Id. 

The same is true here.  The tax-credit scholarship program aids families, not 

any religious school they happen to choose.  Any benefit to the schools from the 

program is “purely incidental.”  Multiple other courts have come to the same 

conclusion in rejecting claims that school choice programs aid religious schools. 

3. Caselaw from across the country also holds that school 
choice programs “aid” families, not schools. 

The overwhelming majority of courts to have considered this issue agree that 

school choice programs aid families, not schools.  These cases each involved 

challenges under “no aid” provisions similar to § 6.  Meredith v. Pence, 984 
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N.E.2d 1213, 1228-29 (Ind. 2013) (“The direct beneficiaries under the voucher 

program are the families of eligible students and not the schools selected by the 

parents for their children to attend.”); Niehaus v. Huppenthal, 310 P.3d 983, 987, 

(Ariz. App. 2013) (“The specified object of the [school choice program] is the 

beneficiary families, not private or sectarian schools.”); Toney, 744 N.E.2d at 363 

(finding persuasive the reasoning in Zobrest v. Catalina Foothills School District, 

509 U.S. 1, 12 (1993), that, “children, not sectarian schools, are the primary 

beneficiaries [of the program]; to the extent sectarian schools benefit at all from 

[the program], they are only incidental beneficiaries”); see also, Simmons-Harris v. 

Goff, 711 N.E.2d 203, 211 (Ohio 1999) (“The primary beneficiaries of the School 

Voucher Program are children, not sectarian schools.”).  This Court should come to 

the same conclusion.   

Thus, even if this Court were to determine that tax credits constituted 

appropriations under Article X, § 6, Rule 1 would still not be required by this 

provision because the tax-credit scholarships aid families, not schools. 

C. The History Of Article X, § 6 Confirms That It Does Not Apply 
To The Tax-Credit Scholarship Program. 

Plaintiffs’ analysis of the meaning of the words “appropriation” and “aid” in 

Article X, § 6 is supported by that provision’s history.  Although the Department 

spends much time discussing the history of § 6, nowhere does it provide any 

evidence that § 6 was intended to prohibit tax credits aiding needy families.  
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Instead, the evidence shows its purpose was to prevent the State from giving 

money to aid religious schools and other religious institutions. 

The enactment of Montana’s no-aid clause was not unique.  At the time of 

its initial passage in 1889, a wave of other states were enacting similar provisions, 

resulting in 37 states having such provisions.  These no-aid provisions are 

commonly known as state “Blaine Amendments”.  

The Blaine Amendments all shared a common purpose:  to rebuff Catholic 

demands for a share of public school funds.  Unlike today, public schools then 

reflected a nondenominational Protestantism that alienated Catholics.  When 

substantial numbers of Catholics began arriving to America in the mid-to-late 

1800s, they encountered a public education system hostile to their religion, not just 

in terms of its explicitly religious elements but in terms of a curriculum rife with 

anti-Catholicism.  This hostility forced the Catholic Church to create its own 

school system similar to that existing in Ireland and Canada, and the Church 

sought financial support through a division of public school funds similar to what 

prevailed in those countries.19  The Blaine Amendments denied those Catholic 

demands, thereby reserving all public support for the Protestant public schools.  

                                                 
19 See generally Lloyd P. Jorgenson, The State and the Non-Public School: 1825-
1925 (1987); Steven K. Green, The Blaine Amendment Reconsidered, 36 Am. J. 
Legal Hist. 38 (1992); Joseph P. Viteritti, Blaine’s Wake: School Choice, The First 
Amendment, and State Constitutional Law, 21 Harv. J. L. & Pub. Pol’y 657 (1998).  
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The language of the Blaine Amendments, including Montana’s, reflects this 

purpose.  They prohibit the State from giving “payments” to aid “sectarian 

institutions.”20  In contrast, nothing in the Blaine Amendments’ history, including 

in Montana, suggests that these amendments were also meant to prohibit tax 

benefits aiding needy families.  This remained true even after § 6 was readopted in 

the 1972 Constitution; in fact, its text remains almost completely unchanged.21  

The only Blaine Amendment that prohibits tax credits is Michigan’s, and 

that is because that state explicitly added such language to its 1970 revision of the 

amendment.  That amendment now prohibits any government support for the 

education of nonpublic school students, including through “tax benefit[s], 

exemption or deductions, . . . directly or indirectly.”  See Mich. Const. Art. VIII, 

§ 2.  If Montana intended Article X, § 6 to address tax credits, it would not have 

been hard to do so, as demonstrated by Michigan. 

                                                                                                                                                             
See also, Richard J. Gabel, Public Funds for Church and Private Schools (1937) 
(detailing the extensive history of state aid to religious schools). 
20 Sectarian was not synonymous with “religious,” but instead was code for 
“Catholic,” distinguishing Catholic schools from nondenominationally Protestant 
public schools.  See Mitchell v. Helms, 530 U.S. 793, 828 (2000) (plurality op.) 
(“[H]ostility to aid to pervasively sectarian schools has a shameful pedigree that 
we do not hesitate to disavow . . . it was an open secret that ‘sectarian’ was code 
for ‘Catholic.’”). 
21 As stated above, Article X, § 6’s precursor provision was Article XI, § 8, which 
has almost identical language. 



28 
 

There is therefore no support for the Department’s claim that Rule 1 is 

necessary for the tax-credit scholarship program to comply with Article X, § 6.  To 

the contrary, all the evidence shows that Article X, § 6 does not apply to the 

program, as the program involves neither public appropriations nor aid to religious 

schools.  Therefore, the trial court’s conclusion that Rule 1 is ultra vires and void 

should be affirmed.   

II. NEITHER THE MONTANA NOR THE U.S. ESTABLISHMENT 
CLAUSES ARE VIOLATED IF MOST FAMILIES USE 
SCHOLARSHIPS AT RELIGIOUS SCHOOLS. 

To bolster its Article X, § 6 argument, the Department claims that Rule 1 is 

also required by both the Montana and federal Establishment Clauses.  U.S. Const., 

amend. I (“Congress shall make no law respecting an establishment of religion”); 

Mont. Const. Art. II, § 5 (“[t]he state shall make no law respecting an 

establishment of religion.”).  Specifically, the Department argues that because most 

of the State’s private schools are religious, allowing religious schools in the 

program would result in the program having the primary effect of benefiting 

religion.  The Department’s argument again fails.   

Modern Establishment Clause jurisprudence makes clear that school choice 

programs that include religious options are constitutional, regardless of what 

percentage of participating families choose religious schools.  See, e.g., Zelman v. 

Simmons-Harris, 536 U.S. 639 (2002).  The Department, however, attempts to 
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sidestep this precedent by claiming that the only relevant federal caselaw is that 

from before 1972—the year Montana’s Establishment Clause was readopted.  Even 

if this Court were to reject the modern jurisprudence, however, the Department’s 

argument still misses the mark.  Contrary to the Department’s assertion, the U.S. 

Supreme Court has upheld student benefit programs that primarily benefited 

religious school students all the way back to 1947, when the Court first 

incorporated the Establishment Clause against the states.  Thus, the inclusion of 

religious schools in state school choice programs does not raise Establishment 

Clause concerns—not now and not ever. 

A. Modern Establishment Clause Precedent Makes Clear The 
Program Is Constitutional. 

The U.S. Supreme Court has held that school choice programs are 

constitutional under the Establishment Clause, regardless of what percentage of 

participating families choose religious schools.  Zelman v. Simmons-Harris, 536 

U.S. 639 (2002); Mueller v. Allen, 463 U.S. 388 (1983).  The Department, 

however, barely addresses Zelman and never even mentions Mueller. 

Zelman addressed a federal Establishment Clause challenge to Ohio’s 

program providing Cleveland families with scholarships to attend religious 

schools.  Even though the families of 96 percent of the students chose to send them 

to religious schools and 82 percent of the total private schools were religious, the 

Supreme Court rejected the challenge, holding that the program had neither the 



30 
 

purpose nor effect of advancing religion under the Lemon test.  Noting that the 

Court’s prior “decisions had drawn a consistent distinction between government 

programs that provide aid directly to religious schools and programs of true private 

choice, in which aid reaches religious schools only as a result of the genuine and 

independent choices of private individuals,” the Court concluded that the 

scholarship program belonged to the latter category and upheld the program.  

Zelman, 536 U.S. at 649 (citations omitted).  Importantly, the Court emphasized 

that:  “[t]he constitutionality of a neutral education aid program simply does not 

turn on whether or why, in a particular area, at a particular time, most private 

schools are run by religious organizations, or most recipients choose to use the aid 

at a religious school.”  Id. at 658.   

In Mueller, an earlier case, the U.S. Supreme Court came to the same 

conclusion.  There the Court addressed an Establishment Clause challenge to a 

Minnesota tax deduction for children’s tuition, textbook, and transportation 

expenses.  Although 96 percent of the deductions were used for tuition paid to 

religious private schools, the Court rejected that challenge.  As the Court stated, 

“[w]e would be loath to adopt a rule grounding the constitutionality of a facially 

neutral law on annual reports reciting the extent to which various classes of 

citizens claimed benefits of the law.”  Mueller, 463 U.S. at 401. 
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Thus, in evaluating Establishment Clause challenges to student benefit 

programs, the critical inquiry is whether the programs are religiously neutral and 

based on families’ private choices, not whether families predominantly choose 

religious schools.  Together, Zelman and Mueller make clear that Montana’s tax-

credit scholarship program passes constitutional muster.  The program is obviously 

religiously neutral and driven by the private choices of the families. 

According to the Department, “[t]he original and ordinary meaning of 

Montana’s Establishment Clause reflects the earlier, more separationist 

understanding of anti-establishment principles prevalent at ratification in 1972.”  

Defs.’ Br. at 27.  This argument, however, is misguided.  

B. The Department Misinterprets The Pre-1972 Establishment 
Clause Jurisprudence. 

The Department urges this Court to adopt a novel interpretation of 

Montana’s Establishment Clause.  Specifically, it argues that this Clause should 

reflect only pre-1972 federal Establishment jurisprudence.  Not only does the 

Department offer no support for this claim, but it fails to accurately represent the 

pre-1972 cases.   

The Department claims that prior to 1972, “the basic principle of no aid to 

religion through school benefits was unquestioned.”  Defs.’ Br. at 26.  This is 

incorrect.  In fact, the Supreme Court has permitted school benefits for religious 

school students for over 70 years, long before Montana adopted its Establishment 
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Clause.  In Everson v. Board of Education, 330 U.S. 1 (1947)—the very first case 

applying the federal Establishment Clause to the states—the Court rejected an 

Establishment Clause challenge to state transportation subsidies for religious 

school students.  Similarly, in Bd. of Educ. v. Allen, 392 U.S. 236 (1968), the Court 

rejected an Establishment Clause challenge to a state statute providing free 

textbooks for both religious and nonreligious private school students.  In both 

cases, the Court reasoned that the programs benefited families, not religious 

schools.  Neither case found the percentage of students attending religious schools 

to be at all relevant.  The same is true here.   

Ironically, the only case the Department cites in support of its position is a 

case from after the adoption of the Montana Establishment Clause.  Committee for 

Public Education & Religious Liberty v. Nyquist, 413 U.S. 756 (1973).  But even 

this case does not help it.  Nyquist upheld an Establishment Clause challenge 

against a state program that provided maintenance grants directly to private 

schools, as well as tuition reimbursements for private school students.  The Court 

found the program violated the Establishment Clause because extensive evidence 

showed the program’s “function” was not to provide neutral support to families, 

but instead was “unmistakably to provide desired financial support for nonpublic, 

sectarian institutions.”  Id. at 783; see also, Zelman, 536 U.S. at 661 (discussing 

Nyquist).  The Supreme Court has since made clear that “Nyquist does not govern 
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neutral educational assistance programs that . . . offer aid directly to a broad class 

of individual recipients defined without regard to religion.”  Zelman, 536 U.S. 

at 662.22  As it is undisputed that Montana’s tax-credit scholarship program is a 

neutral educational assistance program, Nyquist has no applicability here.  

Thus, the Department’s claim that the tax-credit scholarship program raises 

Establishment Clause concerns is unsupportable.  To the contrary, it is actually 

Rule 1 that violates the Religion Clauses. 

III. RULE 1 PLACES MONTANA IN CONFLICT WITH THE 
RELIGION CLAUSES OF THE MONTANA AND U.S. 
CONSTITUTIONS. 

Rule 1 discriminates against Plaintiffs solely on the basis of religion.  If they 

choose to send their children to a secular private school, the Department allows 

them to apply for scholarships.  But if they instead choose a religious school, 

Rule 1 disqualifies them.  Such discrimination is not permitted by the Free 

Exercise and Establishment Clauses of the U.S. Constitution,23 as made clear by 

                                                 
22 The Department also asserts that under this Court’s decision in Big Sky 
Colony, Inc. v. Mont. Dep’t of Labor & Industry, 2012 MT 320, 368 Mont. 66, 
291 P.3d 1231, “the tax-credit program would be far from the safe harbor of 
neutrality under the Establishment Clause.”  Defs.’ Br. at 30.  Big Sky Colony is 
inapt, as it involved a religious entity claiming that its inclusion in Montana’s 
religiously-neutral Worker Compensation Act inhibited its religious exercise.  
The case involved no government aid to religious or other corporations, let alone 
exclusion from a tax benefit program. 
23 The federal Equal Protection Clause also prohibits discrimination against 
religion.  See, e.g., Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1266 (10th 
Cir. 2008) (“[S]tatutes involving discrimination on the basis of religion, including 
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both long standing caselaw, as well the Supreme Court’s recent decision in Trinity 

Lutheran Church v. Comer, 137 S. Ct. 2012 (2017).  This Court can only avoid 

these constitutional violations by invalidating Rule 1.  

The central tenet of the Religion Clauses is government neutrality toward 

religion.  Just as the government may not advance religion, it also may not inhibit 

religion.24  This neutrality principle prohibits discrimination among different 

religions, as well as discrimination against all religion.25  After all, “the 

government may not establish a ‘religion of secularism’ in the sense of 

affirmatively opposing or showing hostility to religion.”  Sch. Dist. v. Schempp, 

374 U.S. 203, 225 (1963).  Rather, “[t]he First Amendment . . .  requires the state 

to be neutral in its relations with groups of religious believers and nonbelievers 

                                                                                                                                                             
interdenominational discrimination, are subject to heightened scrutiny whether 
they arise under the Free Exercise Clause, the Establishment Clause, or the Equal 
Protection Clause.”  (internal citations omitted)).  As the Equal Protection analysis 
for religious discrimination is largely the same as the analysis under the Religion 
Clauses, Plaintiffs do not address this Clause separately. 
24 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 523 
(1993) (“The principle that government may not enact laws that suppress religious 
belief or practice is so well understood that few violations are recorded in our 
opinions.”). 
25 Lukumi, 508 U.S. at 532 (“[T]he First Amendment forbids an official purpose to 
disapprove of a particular religion or of religion in general.”); McCreary Cty. v. 
ACLU of Ky., 545 U.S. 844, 860 (2005) (“The touchstone for our [Establishment 
Clause] analysis is the principle that the ‘First Amendment mandates governmental 
neutrality between religion and religion, and between religion and nonreligion.’”). 
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. . . . state power is no more to be used so as to handicap religions than it is to favor 

them.”  Everson, 330 U.S. at 18.26 

These principles are best illustrated by the Supreme Court’s recent Trinity 

Lutheran case.  There, a church-run daycare center challenged Missouri’s 

exclusion of religious schools from its grant program providing funds for 

playground resurfacing.  Trinity Lutheran, 137 S. Ct. at 2017.  Like here, the state 

maintained that Missouri’s no-aid clause, which is virtually identical to Montana’s, 

mandated the exclusion.27   The Court held the exclusion of religious schools 

violated the Free Exercise Clause.  As the Court reasoned, Missouri’s program 

“expressly discriminates against otherwise eligible recipients by disqualifying 

them from a public benefit solely because of their religious character” and 

“religious status.”  Id. at 2021.  As a result, potential applicants are forced to 

“choose between their religious beliefs and receiving a government benefit.”  Id. 

at 2023.   

                                                 
26 See also, Peter v. Wedl, 155 F.3d 992 (8th Cir. 1998) (Free Exercise and Equal 
Protection Clauses violated by refusal to provide services on-site at religious 
schools that are provided at secular private schools); and Fairfax Covenant Church 
v. Fairfax Cty Sch. Bd., 17 F.3d 703 (4th Cir. 1994) (Free Exercise Clause violated 
by refusal to rent school space to religious organizations on same terms as 
nonreligious ones). 
27 Article I, section 7 of the Missouri Constitution provides that “no money shall 
ever be taken from the public treasury, directly or indirectly, in aid of any church, 
sect or denomination of religion.” 
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The same is true of Rule 1.  Rule 1 excludes religious schools from 

participating in the tax-credit program solely because of their religious status and 

identity.  Religious schools have a right to participate in the program without 

having to disavow their religious character, and parents like the three mothers here 

have the right to choose those schools—particularly when that choice is motivated 

by their own religious identity and beliefs.  Instead, the rule forces Plaintiff 

mothers and others like them to choose between a private religious school that 

accords with their beliefs and a private secular school that is scholarship eligible—

exactly the type of choice condemned by Trinity Lutheran.  137 S. Ct. at 2024.   

The Department attempts to distinguish Trinity Lutheran and argues that this 

Court should instead rely on an earlier case, Locke v. Davey, 540 U.S. 712 (2004); 

Defs.’ Br. at 37-39.  These arguments are unpersuasive.  The Department’s 

primary argument is that while the program in Trinity Lutheran discriminated 

based on religious status and identity, Rule 1 only discriminates based on whether 

applicants intend the scholarships for a religious “use,” and never requires anyone 

to choose between their beliefs and a benefit.  Defs.’ Br. at 39.  As shown above, 

however, Rule 1 does discriminate against religious status and beliefs.  The 

Department’s argument is, at best, merely semantics. 

The Department’s reliance on Locke is also misplaced.  Locke rejected a 

Free Exercise challenge to a Washington State program that awarded college 
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scholarships to low-income, academically gifted students, but excluded students 

pursuing a “devotional theology” degree.28  As the Court emphasized in Trinity 

Lutheran, Locke reflects an extremely narrow exception to the general proscription 

on discrimination based on religion in public benefit programs.  Specifically, the 

Court identified four factors that “made clear that Locke was not like” Trinity 

Lutheran—factors that equally distinguish Locke from this case.  Trinity Lutheran, 

137 S. Ct. at 2023. 

First, the Court noted that the “scholarship program” in Locke “went ‘a long 

way toward including religion in its benefits.’”  Id.  (quoting Locke, 540 U.S. 

at 724).  Specifically, “[s]tudents in the program were free to use their scholarships 

at religious schools” and even “take devotional theology courses” at those schools.  

Id. (quoting Locke, 540 U.S. at 724).  Here, by contrast, Rule 1 prohibits religious 

schools as an option in financial aid programs.  Second, the Court noted that the 

narrow exclusion at issue in Locke—namely, college students majoring in 

“vocational religious instruction” to “prepare . . . for the ministry,” Locke, 540 U.S. 

at 722, “was in keeping with the State’s antiestablishment interest in not using 

taxpayer funds to pay for the training of clergy.”  Trinity Lutheran, 137 S. Ct. 

at 2023.  There are “‘few areas,” the Court stressed, “‘in which a State’s 

antiestablishment interests come more into play.’”  Id. (quoting Locke, 540 U.S. 

                                                 
28 Id. at 715–16.  
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at 721-22).  Needless to say, a state’s interest against funding “the training of 

clergy” is not implicated by a financial aid program for elementary and secondary 

students.   

Third, the clergy-training exclusion in Locke did not “require[e] individuals 

to ‘choose between their religious beliefs and receiving a government benefit,’” 

because students “could use [their] scholarship[s] to pursue a secular degree at one 

institution while studying devotional theology at another.”  Id. (quoting Locke, 540 

U.S. at 720-21).  Here, by contrast, barring religious options in elementary and 

secondary financial aid programs does require students and their parents to choose 

between their religious beliefs and receipt of a government benefit.   

Fourth, the Court stressed that withholding a scholarship from the plaintiff in 

Locke was only justified “because of what he proposed to do—use the funds to 

prepare for the ministry.”  Trinity Lutheran, 137 S. Ct. at 2023.  Here, no one 

proposes “to do” the same thing.  Scholarships will not be used to prepare for 

careers in the ministry, but rather to secure an elementary or secondary education 

at a school, whether religious or non-religious, that fully satisfies Montana’s 

compulsory education laws.   

In short, Locke does not give federal constitutional license to bar religious 

options from financial aid programs.  If anything, it indicates that such exclusions 

are not permissible.  As then-Judge Michael McConnell explained, “The opinion 
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. . . suggests, even if it does not hold, that the State’s latitude to discriminate 

against religion is confined to certain ‘historic and substantial state interest[s]’ and 

does not extend to the wholesale exclusion of religious institutions and their 

students from otherwise neutral and generally available government support.”  

Colo. Christian Univ., 534 F.3d at 1255 (citation omitted) (alteration in original) 

(quoting Locke, 540 U.S. at 725).  Trinity Lutheran confirms Judge McConnell’s 

interpretation. 

Thus, it is very likely that Rule 1 would violate the Religion Clauses of the 

federal Constitution.  Indeed, the day after issuing Trinity Lutheran, the Supreme 

Court vacated, reversed, and remanded two cases involving benefits to religious 

school students under New Mexico’s and Colorado’s no-aid clauses.29  If this 

Court accepts the Department’s incorrect reading of § 6, that provision will be on a 

collision course with the U.S. Constitution.  Only by affirming the district court’s 

decision and voiding Rule 1 can this collision be avoided.30 

                                                 
29 N.M. Ass’n of Non-public Schools v. Moses, 137 S. Ct. 2325 (U.S. June 27, 
2017)(No. 15-1409); Doyle v. Taxpayers for Pub. Educ., 137 S. Ct. 2324 (U.S. 
June 27, 2017) (No. 15-556); Colo. State Bd. of Educ. v. Taxpayers for Pub. Educ., 
137 S.Ct. 2325 (U.S. June 27, 2017) (No. 15-558); Douglas Cnty Sch. Dist. v. 
Taxpayers for Pub. Educ., 137 S. Ct. 2327 (U.S. June 27, 2017) (No. 15-557). 
30 The Department argues that if the Montana Constitution requires Rule 1 but the 
U.S. Constitution prohibits it, then the program is invalid in its entirety.  Defs. Br. 
at 40-41.  Not only does this incorrectly assume that Article X, § 6 requires Rule 1, 
but it fails to harmonize § 6 with the Religion Clauses of both Constitutions. 
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CONCLUSION 

The district court correctly concluded that the Department based its Rule 1 

on a mistake of law.  Accordingly, the district court’s decision granting summary 

judgment in favor of the Plaintiffs should be affirmed.   

Dated:  January 19, 2018. 
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