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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

Did the District Court err in failing to fully consider the prohibitionary 

language of Mont. Const. Art. X, §6 when it concluded the tax credit program 

created by the 2015 Montana State Legislature was not an “appropriation?”  

Because the language of Mont. Const. Art. X, §6 prohibits “direct or indirect 

appropriation or payment” of money to private religious schools, should the 

District Court have concluded a tax credit system that moves money from the 

public coffers to private religious schools affects an unconstitutional indirect 

payment?    

STATEMENT OF THE CASE 

The Montana Quality Education Coalition (“MQEC”) agrees with the 

Statement of the Case offered by Defendants and Appellants, the Montana 

Department of Revenue (“DOR”). 

STATEMENT OF FACTS 

MQEC agrees with the DOR’s Statement of Facts. 

SUMMARY OF AMICUS’ ARGUMENT 

The District Court’s narrow ruling that the tax credit scheme created by 

SB410 (2015) was not an “appropriation” within the meaning of Mont. Const. Art. 

X, §6 is incorrect and incomplete.  It is incorrect because the same Legislature 

labeled the same tax credit system created in the same bill an appropriation when 
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applied to donations made to support public schools.  It is incomplete because 

Mont. Const. Art. X, §6 forbids not only appropriations to private religious 

schools, but the “direct or indirect appropriation or payment” of money to such 

institutions.  The Legislature stated specifically the purpose of SB410 was to 

comply with Art. X, §6, which prohibits indirect payments, as well as 

appropriations.  Because the plain language of our Constitution prohibits more than 

just appropriations, the District Court erred by failing to even consider whether a 

tax credit that moves a predetermined amount of money from the public coffers to 

private religious schools can be an unconstitutional “indirect payment.” 

Next, without explaining the basis for its actions, the District Court 

permanently enjoined the enforcement of the administrative rule because it 

concluded Rule 1 was formulated based on a mistake of law.   This appears either 

to fail the requirements set forth at § 2-4-305(6), MCA, or to give weight to the 

invalid post-session legislative poll that formed the basis of the preliminary 

injunction issued by the District Court.  In either event, it is error.  

Finally, if this Court reaches the larger constitutional issues at this time, 

MQEC desires to point out that any law passed by the Legislature must be in 

harmony with both the federal and state constitutions.  A conflict at either the 

federal or state level is sufficient to prohibit the enforcement of a law. 
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I. The Legislature Deems the Tax Credits an Appropriation When 
Generating Revenue for the Public School Side of SB410; The Law 
as Passed Specifically Identifies Compliance with Art. X, §6 as a 
Purpose of SB410—Indicating the Legislature Believed this Tax 
Credit Could Be Unconstitutional.  At a Minimum, the Tax Credits 
Are a Prohibited ‘Indirect Payment’ to Private Religious Schools. 
 

The District Court erred in failing to answer the questions put before it.  It 

analyzed only the question of whether a tax credit is an impermissible 

appropriation to private religious schools.   The District Court failed to address the 

full prohibition of Mont. Const. Art. X, §6, which forbids any “direct or indirect 

appropriation or payment” of money to private religious schools. 

Substantively, the District Court erred in concluding revenue generated from 

tax credits cannot be an appropriation.  SB410 has an identical tax credit scheme to 

benefit public schools that the law expressly deems to be an appropriation.  Section 

15-30-3110, MCA; Section 20-9-905, MCA.  There is no reason the same system, 

enacted in the same bill by the same Legislature is not also an appropriation.  Even 

if the District Court is correct, a legislative action that moves a designated sum of 

money that would otherwise be found in the public coffers to private religious 

schools is an “indirect payment,” which is also forbidden by Mont. Const. Art. X, 

§6.  The Legislature itself manifested its uncertainty about the link between a tax 

credit and prohibited payments under Mont. Const. Art. X, §6 by specifically 

identifying compliance with that constitutional provision as a stated purpose of 

SB410.  Section 15-30-3101, MCA. 
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A. SB410 Itself Identifies the Tax Credits Generating Revenue for 
Public School Use as an Appropriation; the Revenue from Tax 
Credits that Fund Private Religious Schools are Likewise an 
Appropriation. 
 

As this Court has previously held, “if it looks like a duck walks like a duck 

and quacks like a duck, it must be a duck.  We would only add that it must be a 

duck even if it is holding a piece of paper that says it is a chicken.”  Wild v. 

Fregein Constr., 2003 MT 115, ¶31, 315 Mont. 425, 68 P.3d 855. 

 SB410 contained two parts.  The first provides for a credit against a donor’s 

tax liability for contributions made to an “educational improvement account” that 

provides supplemental funding for Montana’s public schools.  Section 15-30-3110, 

MCA.  The second provides for a credit against a donor’s tax liability for 

contributions made to a “student scholarship organization” that provides funding 

for private schools.    Section 15-30-3111, MCA.   

 These two parts were contained in the same bill, passed at the same time, by 

the same legislature to effectively do the same thing: offer taxpayers a $150 tax 

credit for donating money to schools, both public and private.  The plain text of 

SB410 identifies that the money raised through the tax credit program is a statutory 

appropriation when the money goes to benefit public schools:  “Money in the 

account is statutorily appropriated, as provided in 17-7-502, to the superintendent 

of public instruction for administrative expenses and for supplemental funding to 

public schools as provided in 20-9-904.” Section 20-9-905(4), MCA.    
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 Section 17-7-502, MCA, governs statutory appropriations: 

(1) A statutory appropriation is an appropriation made by permanent 
law that authorizes spending by a state agency without the need for a 
biennial legislative appropriation or budget amendment. 
(2) Except as provided in subsection (4), to be effective, a statutory 
appropriation must comply with both of the following provisions: 
(a) The law containing the statutory authority must be listed in 
subsection (3). 
(b) The law or portion of the law making a statutory appropriation 
must specifically state that a statutory appropriation is made as 
provided in this section. 
(3) The following laws are the only laws containing statutory 
appropriations: … 20-9-905 … [.] 

 
Thus, the Legislature recognizes that using tax credits to raise money to spend on 

public schools results in and requires a form of an appropriation of money.  The 

exact same program, using identical tax credits to raise money to spend on private 

schools, including private religious schools, should likewise be considered an 

appropriation (be that appropriation ‘direct’ or ‘indirect’). 

 The legislative branch further acknowledged that SB410 is an appropriation 

in the fiscal note to SB410, which states on page 7 that the bill “appropriates state 

general fund money for purposes other than paying for emergency services.” 1    

 The Legislature itself clearly had concerns that SB410 be implemented 

carefully to avoid doing what the Constitution prohibits.  In a highly unusual 

																																																								
1 Available at:  http://leg.mt.gov/bills/2015/FNPDF/SB0410_3.pdf; In record as 
Exhibit C to Brief of Amicus Curiae MQEC dated Nov. 29, 2016. 
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provision, the purpose of the law specifically references the constitutional 

provisions that forbid the public support of private religious schools: 

15-30-3101   Purpose.  Pursuant to 5-4-104, the legislature finds that 
the purpose of student scholarship organizations is to provide parental 
and student choice in education with private contributions through tax 
replacement programs.  The tax credit for taxpayer donations under 
this part must be administered in compliance with Article V, section 
11(5), and Article X, section 6, of the Montana constitution. 
 

This Court has declared many times that a fundamental rule of statutory 

construction is “effect shall be given to all parts of a statute.”  State Board of 

Equalization v. Cole, 122 Mont. 9, 18, 195 P.2d 989 (1948); Section 1-2-101, 

MCA (“Where there are several provisions or particulars, such a construction is, if 

possible, to be adopted as will give effect to all.”).  Presumably, the legislature had 

a reason to include such a clear statement of purpose -- it recognized that 

appropriating money, directly or indirectly, to private religious schools is 

unconstitutional: 

Article 10, Section 6.  Aid prohibited to sectarian schools.  (1) The 
legislature, counties, cities, towns, school districts, and public 
corporations shall not make any direct or indirect appropriation or 
payment from any public fund or monies, or any grant of lands or 
other property for any sectarian purpose or to aid any church, school, 
academy, seminary, college, university, or other literary or scientific 
institution, controlled in whole or in part by any church, sect, or 
denomination. 

 
This is a focused and direct provision of the state constitution.  The Legislature’s 

decision to reference it in the purpose section of the tax credit law should be given 
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the only meaning possible: tax credits that aid private religious schools are a form 

of prohibited “direct or indirect appropriation or payment.”  The District Court 

erred in holding otherwise. 

B. This Court Should Focus on the Term ‘Indirect’ in Article X, §6.  
The Legislature Used its Power to Legislate to Move a 
Predetermined Amount of Money Away from the Public 
Treasury and Into the Hands of Private Religious Schools. 
 

 Completely unaddressed by the District Court is the word “indirect,” which 

appears as a legislative descriptor only in Mont. Const. Art. X, §6.  Our 

constitution discusses appropriations in a variety of provisions, as do Montana 

statutes.  However, the specific adjective “indirect” appears unique to Art. X, §6 

and does so in direct response to the debates that led to the 1972 Montana State 

Constitution.   

 Delegates to the constitutional convention were concerned that legislative 

sleight-of-hand could be used to move public money to private religious schools.  

When there was an effort to remove the word “indirectly” from this provision, 

Delegate Chet Blaylock, a champion for public school funding, explained his 

opposition:    “I think that if that were out of there, that it would be fairly easy to 

appropriate a number of funds and then—to some other group and then say this 

will be done indirectly.”  Montana 1972 Constitutional Convention Verbatim 

Transcript, Vol. VI at p. 2015 (March 11, 1972). 
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At the other end of the political spectrum from Delegate Blaylock was 

Delegate C.B. McNeil who explained: 

I am speaking to you today not as a Mason or as a Protestant, but as 
one who is dedicated to preserving our public school system.  And 
that’s what this issue is all about.  I don’t think we ought to dilute that 
in any way.  We aught [sic] not to open the door to anyone … I would 
not want to see the State of Montana to constitutionally say, ‘We can 
take tax money, run it through the hallowed walls of Congress and 
then its all right to give it to a church school, but we won’t take it 
right from our taxpayers and run it through this house right here and 
give it back to the church school.  Verbatim Transcript at p. 2016. 
 

 The concerns of Delegates Blaylock and McNeil proved well founded after 

the 2015 Legislature.  SB410 takes a specific sum of money (up to $3,000,000) 

destined to be tax revenue and, by the mechanism of a tax credit, passes it through 

the hands of a third party (student scholarship organizations) to private schools.   

 Simply put, the 2015 Legislature used its law-making power to move money 

that would otherwise be paid into the state treasury and transported those funds 

into the possession of private schools.  If those receiving schools are “controlled in 

whole or in part by any church, sect or denomination” it is not in keeping with our 

Constitution and the tax credit unconstitutional.     

 The use of the intermediary “student scholarship organizations” to effect the 

transfer of money from public to private is precisely what makes this transfer 

“indirect.” 
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 Nevertheless, the District Court took a narrow view of the term 

appropriation, holding, “Appropriation means an authority from the law-making 

body in legal form to apply sums of money out of that which may be in the 

treasury in a given year, to specified objects or demands against the state.”  Order 

at p.6, citing Nicholson v. Cooney, 265 Mont. 406, 415, 877 P.2d 486, 491 (1994). 

 Nicholson involved a challenge to the ability of a citizens group to suspend a 

legislative tax-reform measure pending a referendum on the measure under Mont. 

Const. Art. III, §5.  The Referendum Clause prohibits referendums on legislative 

appropriations, but does not forbid them on tax measures.  The challengers argued 

that the tax increases were “inextricably tied” to appropriation legislation and that 

suspending it would result in an unbalanced budget.  The Nicholson Court 

disagreed, affirming the District Court’s findings that “Since [the tax reform 

measure] does not relate to the actual use or expenditure of money, the Court 

concludes it is not an act for the appropriation of money, and therefore, it is not 

excluded from the referendum process.”  Nicholson at 416. 

 Here, SB410 does direct the “actual use or expenditure of money” by 

allocating up to $3 million that would otherwise flow into the state coffers and 

redirects the use of that money to private schools.  Unlike the tax reform measure 

in Nicholson, which was a “pure revenue-raising measure,” the tax credit programs 
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created by SB410 identify and allocate money – money that but for the provisions 

of SB 410 would flow to the treasury of the state.    

 Thus, the District Court erred in dogmatically applying case law regarding 

the definition of an “appropriation” without consideration of the significant 

differences between the issues in Nicholson and the statutes at issue here and 

without even mentioning the adjective in the specific constitutional provision that 

controls. 

C. Unaddressed by the District Court is the Even Broader Term of 
Prohibition in Art. X, §6: SB410 Effects an Indirect Payment to 
Private Religious Schools. 
 

The District Court’s analysis ends with its holding that the tax credits 

created by SB410 are not “appropriations” because they do not involve “the 

expenditure of money that the state has in its treasury.”   The District Court failed 

to address the far broader language of prohibition in Art. X, §6: whether the tax 

credits are a form of an indirect payment.  Instead, the District Court incorrectly 

wrote, “Both articles of the Montana Constitution prohibit appropriations that aid 

religious schools but they are silent concerning tax credits.”  Order at p. 5. 

The meaning of the term “indirect payment” in Art. X, §6 has never been the 

subject of a case before a Montana court. 

 “This Court applies the same rules in the construction of the Constitution 

that it applies in the construction of statutes.”  Cross v. VanDyke, 2014 MT 193, 
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¶10, 375 Mont. 535, 332 P.3d 215.  “[T]he intent of the framers of the Constitution 

is controlling and that intent must first be determined from the plain language of 

the words used.”  Id., citing State ex rel Racicot v. District Court, 243 Mont. 379, 

384, 794 P.2d 1180 (1990).  The first step, then is to “implement [the framers’] 

intent by viewing the plain meaning of the words used and applying their usual and 

ordinary meaning.”  Id. at ¶11. 

 “Indirect payment” is not an elusive term.  An indirect payment is the 

provision of money or goods through a roundabout or oblique manner or method.  

 Here, as argued above, the Legislature moved money that would otherwise 

have been paid to the state treasury and diverted that money, through the use of an 

intermediary student scholarship organization, to private schools.  In essence, it 

permitted the cancellation of a debt to the public by the assignment of the payment 

of part of that debt to student scholarship organizations with the intent that those 

funds be used to support private schools.  The Department’s rule at issue here 

made sure that those funds did not end up in the hands of religious schools in 

violation of our Constitution.  Tax credits are a form of expenditure under Montana 

law.  Section 5-4-104, MCA, defines “tax expenditure” as “those revenue losses 

attributable to provisions of Montana tax laws that allow a special exclusion, 

exemption, or deduction from gross income or that provide a special credit, a 
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preferential rate of tax, or a deferral of tax liability including … credits allowed 

against Montana personal income tax or Montana corporate income tax.”   

 The District Court dismissed the definition in § 5-4-104, MCA, writing 

“Considering tax credits to be functionally equivalent to expenditures may seem 

sensible from a budgetary point of view, but the statute does not purport to abolish 

the commonly understood definitions of credits, deductions, exemptions and 

appropriations.”  Order at p. 6.  Notably absent from this list is the phrase  

“indirect payment.”  

 In Arizona Christian School Tuition Org. v. Winn, 563 U.S. 125 (2011), the 

U.S. Supreme Court avoided the question of whether a tax credit is an 

appropriation. In a 5-4 decision, the majority disposed of the case on standing 

grounds, holding that a group of school funding advocates lacked standing to 

challenge an Arizona tax credit program that provided scholarships to students 

attend private schools, including religious schools.  In her dissent, however, Justice 

Kagan discussed the merits of the case and persuasively established that there is no 

functional difference between government cash grants and targeted tax breaks, as 

each provides financial support to the selected individuals or organizations.  Winn 

at 148 (Kagan, J., dissenting).  Justice Kagan based her reasoning on tax credits 

being tax expenditures: 

“Tax expenditures” are monetary subsidies the government bestows 
on particular individuals or organizations by granting them 
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preferential tax treatment . . . the various deductions, credits and 
loopholes that are just spending by another name . . . tax laws which 
allow a special exclusion, exemption, or deduction from gross income 
or which provide a special credit, preferential rate of tax, or deferral of 
tax liability . . . government spending for favored activities or groups, 
effected through the tax system rather than through direct grants, 
loans, or other forms of government assistance. 
 

Id., at 151 (internal citations omitted). 

This Court should find the District Court failed to consider the full scope of 

prohibitionary language in Mont. Const. Art. X, §6 and that had the District Court 

addressed the arguments made below, it would have had to conclude that a tax 

credit system that supplies money to private religious schools is an “indirect 

payment” that is prohibited under the Montana State Constitution. 

II. Upon Concluding a Tax Credit is Not an Appropriation, the District 
Court Permanently Enjoined Enforcement of DOR’s Rule 1, But Did 
Not Explain the Basis for that Decision.  The District Court Erred by 
Either Applying § 2-4-305(6), MCA, or Gave Weight to an Illegal 
Legislative Veto under § 2-4-404, MCA.  In Either Event, the District 
Court was Wrong. 
 

After its brief analysis in which the District Court concluded that a tax credit 

cannot be an appropriation, it granted summary judgment to Plaintiffs and 

permanently enjoined enforcement of DOR’s Rule 1.  The District Court did not 

explain why it did so, but there appears to be two possibilities: the rule was void 

under § 2-4-305(6), MCA or, as the District Court found in granting the 

preliminary injunction in this matter, the legislative poll given “conclusive” weight 

under § 2-4-404, MCA.  In either event, the District Court erred. 
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The tax credit program specifically empowers the Department to “adopt 

rules, prepare forms, and maintain records that are necessary to implement and 

administer” the tax credits.  Section 15-30-3114, MCA. 

“Whenever by the express … terms of any statute a state agency has 

authority to adopt rules …an adoption … of a rule is not valid or effective unless it 

is: (a) consistent and not in conflict with the statute; and (b) reasonably necessary 

to effectuate the purpose of the statute.”  Section 2-4-305(6), MCA.  The District 

Court did not explain which element was not met. 

We repeat that the tax credit program has an express legislative “purpose” 

that seeks to insure that “donations under this part must be administered in 

compliance with Article V, section 11(5), and Article X, section 6, of the Montana 

constitution.”  Section 15-30-3101, MCA. 

The legislature expressly stated that it wants the tax credit program 

administered in compliance with two constitutional provisions that expressly 

exclude private schools and private religious schools.  

Mont. Const. Art. V, §11(5) states, “No appropriation shall be made for … 

educational … purposes to any private individual, private association or private 

corporation not under control of the state.”  Mont. Const. Art. X, §6 forbids “any 

direct or indirect appropriation or payment from any public fund of monies … to 
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aid any … school … controlled in whole or in part by any church, sect or 

denomination.” 

Excluding private religious schools under Rule 1 is not “in conflict with the 

statute” under § 2-4-305(6), MCA.  Nowhere in SB410 did the Legislature state it 

desired to use the tax credits to fund private religious education; rather, it expressly 

referenced as the “purpose” of the law two state constitutional provisions that 

exclude private religious schools.  The DOR enacted the rule to comply with the 

express “purpose” set forth at § 15-30-3101, MCA.  “Great deference and respect 

must be shown to the interpretations given the statute by the officers and agencies 

charged with its administration.”  Montana Contractors’ Association v. Dep’t. of 

Highways, 220 Mont. 392, 395, 715 P.2d 1056 (1986). 

Likewise, Rule 1 is reasonably necessary to effectuate the purpose of that 

statute.  As argued above, the purpose of the tax credits law is set forth at § 15-30-

3101, MCA.  If the stated “purpose” of the law is to ensure its compliance with 

two constitutional provisions that bar public funding of private religious education, 

then it follows that a rule doing precisely that is needed to effectuate the purpose of 

the statute.  The District Court fails to explain how the reverse could be true. 

Alternatively, in preliminarily enjoining DOR’s enforcement of Rule 1, the 

District Court relied upon an illegal post-session legislative poll taken under § 2-4-

403, MCA, that found the exclusion of private religious school contrary to the 
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intent of the 2015 Legislature.  See, Preliminary Injunction Order at p. 14.  If the 

District Court permanently enjoined the enforcement of Rule 1 based on this 

legislative poll, it erred as such polls are illegal legislative vetoes that purport to 

allow the legislature to exercise its power without presenting its acts to the 

executive for ratification or veto under the Montana Constitution’s Presentation 

Clause at Art. VI, § 10. 

 For a half-century, the U.S. Congress used a legislative veto to strike 

administrative rules with which it disagreed.  That ended in 1983 when the U.S. 

Supreme Court abolished their use in INS v. Chada, 462 U.S. 919 (1983).  While 

there is no dispute the legislative branch may act to overturn an administrative rule, 

it must do so through its power to pass bills, a critical component of which is the 

presentation to the executive branch for signature.  The Chada court ruled that 

whenever congressional action has the “purpose and effect of altering the legal 

rights, duties and relations” of persons outside the legislative branch, Congress 

must act through both houses in a bill presented to the President.  Chada at 952.  

The Montana State Constitution contains a similar Presentation Clause at Art. VI, § 

10 and requires legislative acts to be presented to the governor for signature or 

veto. 

 The District Court failed to explain why it permanently enjoined 

enforcement of Rule 1.  Whether it is because the District Court believes the rule 
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infirm under § 2-4-305(6), MCA or because of the legislative poll taken under § 2-

4-403, MCA, the decision was in error. 

III. If this Court Reaches the Constitutional Issues, it Should Recognize 
Appellees Seek to Apply the Dissenting Opinion from Locke v. 
Davie; the Trinity Lutheran Case Has No Bearing Here. 
 

Should this Court reach the federal constitutional issues, two facts bear 

consideration.  First, the Appellee’s seek to have Montana courts apply the 

dissenting opinion from Locke v. Davie, which is not the law.  Second, the 2017 

decision in Trinity Lutheran has no bearing on this matter. 

 In the underlying case, the Espinoza parents argued that treating a religious 

individual or group differently because of religion is sufficient to violate the 

federal Free Exercise clause.  Plaintiffs’ MSJ Brief at 19.  Thus, they argue, to 

allow a tax credit to fund private schools but not private religious schools, is 

unconstitutional. 

 In fact, this proposition is precisely what a majority of the U.S. Supreme 

Court rejected in Locke v. Davie, 540 U.S. 712 (2004).  Writing a dissent, Justice 

Scalia argued the Espinoza parents’ point should be the law: 

When the State makes a public benefit generally available, that benefit 
becomes part of the baseline against which burdens on religion are 
measured; and when the State withholds that benefit from some 
individuals solely on the basis of religion, it violates the Free Exercise 
Clause no less than if it had imposed a special tax. 
 

Locke at 726-727. 
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 This is not the law.  It is what the U.S. Supreme Court declined to adopt 

more than a decade ago.  And this argument was expressly not adopted in the 

recent Trinity Lutheran case. 

 The majority opinion in Trinity Lutheran narrowly restricted its holding at 

footnote 3: 

This case involves express discrimination based on religious identity 
with respect to playground resurfacing.  We do not address religious 
uses of funding or other forms of discrimination.   

 
Trinity Lutheran v. Comer, 582 U.S. ____, 137 S.Ct. 2012, n.3 (2017). 
 
 Trinity Lutheran reflects an exceptionally splintered U.S. Supreme Court 

and the opinion contains a majority opinion, three concurrences expressing 

disparate views and a traditional dissent.  The justices align themselves at multiple 

places along an ideological spectrum and espouse no fewer than four distinct views 

of this issue.  

 The take-away from Trinity Lutheran to other courts is simply that there is 

no consensus at the U.S. Supreme Court on this issue.  Despite the narrow holding 

restricted to “playground resurfacing,” similar cases pending on certiorari were 

remanded, a sign that the high court is done with this issue for the present time and 

these questions will need to percolate further at the state level before either a 

change in the court or society makes it productive for the issue to be revisited 

again. 
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 Critically, however, this case does not involve “playground resurfacing” and 

the holding of Trinity Lutheran does not bear here. 

IV. Any Law Passed by the Legislature Must Harmonize with Both the 
State and Federal Constitution.  A Conflict with Either is Sufficient 
to Prevent Enforcement of the Law. 
 

“The United States Constitution, unlike the Montana Constitution, does not 

explicitly or implicitly guarantee a right to education.” Kaptein v. Conrad Sch. 

Dist., 281 Mont. 152, 155, 931 P.2d 1311, 1312 (1997), citing San Antonio Indep. 

School Dist. v. Rodriguez, 411 U.S. 1, 35 (1973).  Nothing in Montana’s 

constitution requires the state to fund, directly or indirectly, private education.  To 

the contrary, Article X, § 1(3) obligates the legislature to “provide a basic system 

of free quality public elementary and secondary schools.” (emphasis added).  

Kaptein, 281 Mont. at 163, 931 P.2d at 1318 (Nelson, J., concurring)(discussing 

Montana’s constitutionally guaranteed “public education rights” and the 

legislature’s obligation to provide a mechanism to allow for the exercise of “those 

rights.”).  Thus, nothing in Montana’s constitution requires the legislature to 

appropriate money, or to directly or indirectly fund scholarships for students who 

have elected to attend private schools. 

 In other words, an issue here is not whether the legislature was required to 

provide some funding for private schools, but rather whether, when it elected to do 
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so, the State was required or permitted to differentiate between funding private 

religious and private non-religious schools.   

 As discussed, Art.  X, §6, is "an especially stringent section that perhaps is 

among the most stringent in the nation."  Montana 1972 Constitutional Convention 

Verbatim Transcript VI at 2011, prohibits the state from directly or indirectly 

appropriating any funds for religious education.  If, as Appellees contend, the 

decision in Trinity Lutheran holds that the state may not constitutionally provide 

funding for non-religious schools and withhold that same funding for religious 

schools, the issue then becomes what happens to the private school scholarship 

program created by SB 410. 

 The answer is in the fact that Montana law must be consistent with both the 

federal and state constitutions.  Neither the federal nor state constitution requires 

Montana to fund private education.  Montana’s constitution prohibits aid to 

religious schools.  If the U.S. Constitution is interpreted to mean that aid that is 

provided to private non-religious schools must also be provided to private religious 

schools and Montana’s constitution prohibits aid to private religious schools, then 

the only logical result consistent with the requirements of both constitutions is that 

Montana cannot provide aid to either private non-religious or private religious 

schools.  Put simply, if the federal constitution dictates that the benefits of Senate 
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Bill 410 must be extended to religious schools, then SB 410 must be struck down 

in its entirety because it conflicts with Montana’s constitution.   

CONCLUSION 

 The District Court erred by failing to fully consider the language of Mont. 

Const. Art. X, §6.  This Court should hold tax credits are a direct or indirect 

appropriation or payment and legislature’s mechanism to fund private religious 

education conflicts with the Montana State Constitution. 

 DATED this 22nd day of November, 2017. 

      KARL J. ENGLUND, P.C. 
      McDONALD LAW OFFICE, PLLC 

 
         By:   /s/ Jonathan McDonald                          Tammy Stuckey   
             JONATHAN McDONALD   
 
              Attorneys for Amicus MQEC 
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