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STATEMENT OF THE ISSUES

The Montana Department of Revenue, by and through its counsel of record,

appears and responds to the Supreme Court's invitation to respond to the Montana

Quality Education Coalition's (MQEC) Petition for Writ of Supervisory Control.

INTRODUCTION

The Department does not appear to consider the propriety of intervention,

whether as a matter of right or permissive. MQEC states well the test for

determining its right to intervene in this matter. Instead, the purpose of this

response is to set forth the benefit of the intervention of MQEC, specifically to

round out the issues to be considered by the District Court and, ultimately, by this

Court. There are issues in this matter where MQEC is the undisputed expert.

Additionally, because of the Court's truncated schedule in this matter, insisted

upon by the Plaintiffs, there are issues that the Department has been unable to

address. The inclusion of MQEC may allow for complete review of all issues.

BACKGROUND 

During the Montana 64th Legislative Session in 2015, the Montana

Legislature debated and passed Senate Bill No. 410, which is codified as § 15-30-

3101, et seq., MCA. The portions of the bill germane to this proceeding allows for

state income tax credits for donations to student scholarship organizations (SSOs),

who in turn, may provide scholarships to students to attend private schools. SSOs

may accept donations from individuals or corporations for the purpose of providing



scholarships to eligible students to enroll with a qualified education provider

(QEP). § 15-30-3103, MCA. The SSO is required to submit to the Department an

annual fiscal review that discloses for the three most recent calendar years the total

number of contributions to the SSO, and the total number of contributors, as well

as the total number and dollar value of scholarships obligated and awarded to

students. § 15-30-3105, MCA. The Department is required to ensure that the SSO

submits the annual fiscal review. Id. If the SSO fails to meet the requirements of

§§ 15-30-3102, -3105, or -3107, MCA, it risks termination by the Department. §

15-30-3113, MCA.

Among other requirements, a QEP is an accredited education provider (or

that has applied for accreditation), or a non-accredited tutor that administers a

nationally recognized standardized assessment test. § 15-30-3102, MCA. A QEP

may not be a public school or a home school. § 15-30-3102, MCA. An eligible

student applies for a scholarship from an SSO, and if awarded, may enroll with a

QEP of the parents' choosing. § 15-30-3104, MCA.

Any person who donates to an SSO may receive a tax credit of an amount

equal to the donation, not to exceed $150, for the year in which the donation is

made. § 15-30-3111, MCA.

During the legislative process, the question arose concerning the

constitutionality of the bill and whether granting a tax credit for the ultimate
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purpose of providing scholarships to allow students to attend private schools was a

violation of the prohibition of aiding sectarian schools with public funds. As a

result, the bill was amended to include two sections that instructed the

implementing agency regarding how to implement the bill. One of those two

provisions, Section 7 (codified at § 15-30-3101, MCA), provides:

15-30-3101. (Temporary -- effective January 1, 2016)
Purpose. Pursuant to 5-4-104, the legislature finds that the purpose
of student scholarship organizations is to provide parental and
student choice in education with private contributions through tax
replacement programs. The tax credit for taxpayer donations under
this part must be administered in compliance with Article V, section
11(5), and Article X, section 6, of the Montana constitution.

Article X, § 6, Mont. Const., prohibits the use of public funds to aid sectarian

schools:

(1) The legislature, counties, cities, towns, school districts, and
public corporations shall not make any direct or indirect
appropriation or payment from any public fund or monies, or any
grant of lands or other property for any sectarian purpose or to aid
any church, school, academy, seminary, college, university, or other
literary or scientific institution, controlled in whole or in part by any
church, sect, or denomination.

(2) This section shall not apply to funds from federal sources
provided to the state for the express purpose of distribution to non-
public education.

Following these legislative instructions, the Department proposed three

administrative rules to implement the bill. At issue in this lawsuit is Rule 1, which

was drafted to be in compliance with Art. V, § 11 and Art. X, § 6 of the Montana

Constitution, implementing § 15-30-3101, MCA. Rule 1, adopted as
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ARM 42.4.802, effectively limits scholarships to a QEP that is a sectarian school,

or is controlled by a faith-based organization. That rule in its entirety is:

(1) A "qualified education provider" has the meaning given in
15-30-3102, MCA, and pursuant to 15-30-3101, MCA, may not be:

(a) a church, school, academy, seminary, college, university,
literary or scientific institution, or any other sectarian institution
owned or controlled in whole or in part by any church, religious sect,
or denomination; or

(b) an individual who is employed by a church, school,
academy, seminary, college, university, literary or scientific
institution, or any other sectarian institution owned or controlled in
whole or in part by any church, religious sect, or denomination when
providing those services.

(2) For the purposes of (1), "controlled in whole or in part by a
church, religious sect, or denominatioe includes accreditation by a
faith-based organization.

ARM 42.4.802.

The Department adopted the rule on December 24, 2015, and it became

effective with § 15-30-3101, et seq., on January 1, 2016. The Plaintiffs filed this

lawsuit prior to the effective date of the law, and prior to implementation of the

rule.

In accordance with § 15-30-3106, MCA, the Department created a website

for the registration of SSOs. From the date the website became active on

January 1, 2016, to the date of this filing, only one SSO has attempted to register.

The program is clearly in its infancy.

The Plaintiffs, Kendra Espinoza, Jeri Ellen Anderson, and Jaime Schaefer

(Plaintiffs) filed a Complaint for Declaratory and Injunctive Relief (Complaint) in
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the above-captioned matter on December 16, 2015, eight days prior to the rule

becoming effective, claiming that: 1) the Department overreached its authority

when it adopted ARM 42.4.802 related to Montana's Scholarship Tax-Credit

Program; 2) ARM 42.4.802 violates Montana's Free Exercise Clause in Art. II,

section 5 of the Montana Constitution; 3) ARM 42.4.802 violates the Federal Free

Exercise Clause in the First Amendment to the U.S. Constitution;

4) ARM 42.4.802 violates Montana's Establishment Clause in Art. II, section 5 of

the Montana Constitution; 5) ARM 42.4.802 violates the Federal Establishment

Clause in the First Amendment to the U.S. Constitution; 6) ARM 42.4.802 violates

Montana's Equal Protection Clause under Art. II, section 5 of the Montana

Constitution; and 7) ARM 42.4.802 violates the Federal Equal Protection Clause in

the Fourteenth Amendment to the U.S. Constitution.

Plaintiffs pray for a declaratory judgment that ARM 42.4.802 violates the

Free Exercise, Establishment, and Equal Protection Clauses of the both the

Montana and U.S. Constitutions; a temporary restraining order, preliminary

injunction, and/or permanent injunction prohibiting the Department from enforcing

ARM 42.4.802; nominal damages; and costs and attorneys' fees.

Since the filing of the Complaint, the Court has granted Plaintiffs' motion

for preliminary injunction, essentially ordering the Department to allow

scholarships to be paid to any school, even if that school has ties to a religion. The
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Department has and continues to operate the scholarship program under that

preliminary injunction during the pendency of this case. The District Court has

since denied the Department's motion for discovery under Rule 56(f), M.R.Civ.P.,

and denied MQEC's motion to intervene that is the genesis of the writ before this

Court. Additionally, the Plaintiffs filed a motion for summary judgment one day

after the Department filed its answer to the Complaint. The Department has

responded and filed a cross-motion for summary judgment. The District Court is

proceeding on a limited set of facts, an abbreviated schedule, and limited parties, to

decide issues of constitutional weight.

ARGUMENT

The lengthy background discussed above reveals the extensive nature of the

issues before the District Court. It also exposes the Plaintiffs' attempts to force

this case through the District Court with minimal discussion or participation.

As the District Court clearly stated (Order on Pending Motions), MQEC is a

recognized statewide public school advocacy group that is particularly suited to

appear to represent public schools and public school funding issues. The Plaintiffs

have argued that the funding for the school scholarship program should in no way

be considered public funds. Whether the funds used for scholarships are public

funds is a constitutional question, and the seminal issue in this case. The

Department has protected the fiscal interests of the state by applying Art. X, § 6,
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Mont. Const., to the provisions of SB 410, thus adopting a rule that would limit the

scholarships to private schools with no religious affiliation. In fiscal year 2015,

46.8% of general fund spending ($985,103,000 out of $2,109168,000) was for

education. See Montana Comprehensive annual Fiscal Report for the Year Ended

June 30, 2105, at 42, attached hereto as MDOR App. 1 (the report in its entirety

can be viewed at

http://sfsd.mt.gov/Portals/24/SAB/cafr/Documents/Final%2OCAFR%20Draft%20

LAD%20-%20website%2Oversion.pdf).

The Department of Revenue is charged with the "general supervision over

the administration of the assessment and tax laws of the state . . . ." §15-1-201,

MCA. Through SB 410, the Legislature instructed the Department to implement

the act to ensure that it comply with the Montana Constitution. "The tax credit for

taxpayer donations under this part must be administered in compliance with

Article V, section 11(5), and Article X, section 6, of the Montana constitution."

§ 15-30-3101, MCA. This is the expertise of the Department--the application of a

tax credit and the oversight of the scholarship program, as described above.

Additionally, as officers of the Executive Branch, the Department representatives

have an independent obligation to follow strictly the tenets of the Montana

Constitution. Montana Constitution, art. III, § 3, requires all executive officers to

"support, protect, and defene the U.S. and Montana Constitutions, discharging the
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duties of their office with fidelity. The Department has done so faithfully

throughout the course of the legislative enactment and throughout the course of

this lawsuit.

As Judge Ortley stated in his Order on Pending Motions, the Department is

capable of representing the interests of the state in this matter. However, the

interests of a major player in this matter, the public school community, are not

currently being heard. Outside of the assessment and collection of taxes that

ultimately fund the scholarships, the administration of the scholarship program,

and the defense of the Constitution, the Department is not an expert in the

administration of public schools or public school funding. MQEC is the

representative that can inform the District Court and this Court with respect to

those issues.

MQEC has asked for the opportunity for discovery. In its Order on Pending

Motions, the Court denied the Department's Rule 56(f), M.R.Civ. P., motion for

discovery. The Department has since filed a cross-motion for summary judgment,

indicating that no issues of material fact exist; however, this motion was filed

because it became increasingly clear that the District Court was not going to allow

the development of any facts beyond the pleadings. The Department's only

recourse then was to protect the interests of the state by both responding to the

Plaintiffs' motion for summary judgment, and for the Department to file its own
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cross-motion for summary judgment to protect those state and federal

constitutional interests. Issues subject to discovery may still exist that support

MQEC's involvement in this matter. This Court and the District Court should

fully determine whether discovery is necessary to provide the courts a complete

picture from which they can decide this important case.

MQEC has requested intervention because it may raise issues as to the

constitutionality of the statute if the administrative rule is found invalid. The

Department's primary duty is to assume the constitutionality of the statute and to

follow the mandate of the Legislature to implement the act according to the

Constitution. The Department is not challenging the act itself but ensuring that it is

constitutional as applied. An organization outside state government is not limited

to the presumption of constitutionality of a statute as the Department is. Issues of

the constitutionality of the statute itself, if they are germane to the case, should be

raised. MQEC is a qualified party to raise these issues.

The Department anticipates that the Plaintiffs will argue, as they have

throughout in this case, that the addition of MQEC to this matter will delay its

resolution, and thus prejudice the Plaintiffs. However, there is a preliminary

injunction in place allowing for scholarships to be awarded to any school, religious

or secular. Under the injunction, any person or entity may donate to a scholarship

organization and any qualified student may receive a scholarship to attend the
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school of his or her choosing. Thus, a delay in the resolution of this case will not

prejudice the Plaintiffs. Instead, it will allow for a full discussion of issues

important to Montana if MQEC is allowed to intervene.

Finally, neither party opposed the motion to intervene. Plaintiffs

complained that delay might occur or that improper discovery may result, but

nonetheless did not object. It is proper for MQEC to be a party.

CONCLUSION 

For the reasons stated above, the Department supports the intervention of

MQEC as a party to this matter.

Respectfully submitted this 26th day of September, 2016.

DANIEL J. WHYTE
BRENDAN BEATTY
NICHOLAS GOCHIS
Special Assistant Attorneys General
P.O. Box 7701
Helena, MT 59604-7701

By:  714.4'-'4-*--
NICHOLAS JeCiOCHIS
Special Assistant Attorney General
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