
IN THE SUPREME COURT OF THE STATE OF MONTANA

OP 16-0494

MONTANA QUALITY EDUCATION COALITION,

Petitioner and Applicant Intervenor,

v.
ORDER

MONTANA ELEVENTH JUDICIAL DISTRICT
COURT, FLATHEAD COUNTY, HON. DAVID M. L D
ORTLEY, Presiding,

OCT 2 7 2016

Smith
CLERK OF THE SUPREME COUR1S-TATE OF MONTANA

The Montana Quality Education Coalition (Coalition) has asked us to exercise our

power of supervisory control in the above-entitled Flathead County case. The Coalition,

which advocates for the interests of public school students and their communities, asks us

to reverse the Eleventh Judicial District Court's denial of its motion to intervene in the

case. It also asks us to direct the District Court to provide it with a meaningful

opportunity to participate through discovery and briefing, including a reasonable amount

of time to develop a factual record. At our invitation, the parties to the District Court

action have filed responses to the petition for a writ of supervisory control.

BACKGROUND

In December of 2015, a group of parents of children attending a private religious

school in Flathead County brought suit against the Department of Revenue (Department)

to challenge the validity of an administrative rule limiting "tax replacement program"

state income tax credits to donations to organizations that are not owned or controlled by

any church, religious sect, or denomination. The District Court granted a preliminary

injunction prohibiting enforcement of the rule. In May 2016, the plaintiffs filed a motion

for summary judgment. One week later, the Coalition filed an unopposed motion to

intervene. The Department subsequently filed its own motion for summary judgment. In

Respondent.

10/27/2016

Case Number: OP 16-0494



August 2016, the District Court denied the motion to intervene, on grounds the Coalition

had established no statutory right to intervene pursuant to M. R. Civ. P. 24(a)(1), the

appropriate legal issues had been raised and argued by the parties, and intervention would

not serve to further elucidate the issues.

The Coalition argues that supervisory control is appropriate under M. R. App. P.

14(3) because appeal from a final judgment would be wholly inadequate, there are no

factual issues in dispute regarding its motion to intervene, the denial of the motion to

intervene is a mistake of law causing grave injustice, and the underlying litigation

involves statewide issues of constitutional significance.

In the same order denying intervention, the District Court also denied the

Department's motion to conduct discovery prior to determination of the summary

judgment motions. The court concluded that discovery was not needed to fully develop

the narrow constitutional question it was considering. That ruling is not before us in the

Coalition's petition.

DISCUSSION

A movant possessing an unconditional right to intervene by statute or who claims

an interest and is so situated that disposition of the action may as a practical matter impair

the movant's ability to protect its interest unless the existing parties adequately represent

that interest, has a right to intervene under M. R. Civ. P. 24(a). Alternatively, the rule

provides for permissive intervention on timely motion by a movant with a conditional

statutory right to intervene or a claim or defense that shares with the main action a

common question of law or fact. See M. R. Civ. P. 24(b).

We decline to exercise our power of supervisory control in this matter because the

District Court's decision to deny the Coalition's motion to intervene does not present a

pure legal issue on intervention as a matter of right; without that pure legal issue, the

ruling is a discretionary one. In Sportsmen for 1-143 v. Fifteenth Jud. Dist. Ct., 2002 MT

18, 308 Mont. 189, 40 P.3d 400, we concluded that the question whether the primary

proponent of a ballot initiative had a legally protectable interest sufficient to allow it to

intervene in a case challenging the resulting statute presented a purely legal issue. That
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conclusion was based on a Ninth Circuit Court ruling to that effect. See Idaho Farm

Bureau Federation v. Babbit (9th Cir. 1995), 58 F.3d 1392, 1397. Here, the Coalition

does not claim a statutory right to intervene, nor has it cited law establishing a right to

intervene for a group with expertise in the subject matter of a challenged administrative

rule. We conclude that the Coalition will not suffer manifest injustice such that this

Court's intervention is warranted now. The absence of a pure legal question and the

presence of factual issues is demonstrated in the Coalition's petition: the Coalition

argues that its interests and those of its members are not adequately protected by the

Department, that its motion to intervene was timely, and that the Coalition has an interest

in the case that may be impaired or impeded by its disposition. The District Court ruled,

however, that the expressed interests of the Coalition are adequately represented by the

parties to the case.

The Coalition emphasizes its involvement in development of the administrative

rule and its expertise in matters of public education. But because the current posture of

the case does not include development of a factual record, the Coalition's factual

expertise does not bear on the protection of its interests by existing parties to the case, as

it is now proceeding. The Coalition's additional point—that it is better situated to press

an argument that the statute is unconstitutional without the rule—overlooks that the same

point has in fact been argued by the Department in its summary judgment brief, and could

be further developed by the Coalition in an amicus brief to the District Court. The

Department indicates that it "welcomes" an amicus filing, provided it does not delay the

proceedings. At this juncture, the Coalition has not demonstrated that its interests in the

constitutional issues could not be adequately represented by the Department and through

its own amicus filing. Should the posture of the case change to one in which a factual

record may be necessary, the interests for intervention purposes also may change. For

now, we conclude that the District Court rnade a discretionary ruling that is not

appropriate for supervisory control.

We agree that the Coalition should be granted leave to file an amicus brief in the

District Court action.
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Therefore,

IT IS ORDERED that the petition for a writ of supervisory control is DENIED and

DISMISSED, without prejudice.

The Clerk is directed to provide copies of this Order to all counsel of record and to

the Honorable David M. Ortley.

Dated this 2-1  day of October, 2016.

Chief Justice
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Justice James Jeremiah Shea, concurring.

I concur that this matter, in its current posture, is not appropriate for supervisory

control. I write separately to emphasize the two unique factors that, in my view, make

supervisory control inappropriate at this juncture, but which may be cause to revisit this

issue should the posture of this case change.

First, the Coalition argues that a post-judgment appeal will not protect its ability to

participate in this case, most notably as it pertains to the development of a factual record

in support of the challenged rule. As the Court notes, however, "the current posture of

the case does not include development of a factual record." The District Court denied the

Department's M. R. Civ. P. 56(f) motion, and foreclosed any discovery in advance of

ruling on the motions for summary judgrnent. Therefore, unless the District Court denies

summary judgment and the matter proceeds to a discovery phase, there will be no

development of a factual record either in support of, or opposition to, the challenged rule.

Conversely, if after the summary judgment motions are fully briefed and argued, the

District Court determines summary judgment is inappropriate and discovery commences,

"the [Coalition's] interests for intervention purposes . . . may change," as the majority

aptly notes. In that event, it would seem appropriate to revisit the Coalition's right to

intervene. While the Coalition and the Department both contend that discovery should be

allowed before this matter proceeds to summary disposition, the District Court's denial of

the Department's M. R. Civ. P. 56(f) rnotion is not before us in the Coalition's petition.

This ruling is, however, an issue that can be addressed in a post-judgment appeal.

Therefore, whether or not the District Court erred by denying the Department's motion

will not escape review. If we determine on appeal that the District Court erred and

discovery should have been allowed before ruling on the motions for surnrnary judgment,

this again would be cause to revisit the issue of whether the Coalition should be allowed

to intervene on remand.

The second factor that leads me to conclude supervisory control is inappropriate at

this tirne is the expectation that the Coalition will be afforded the opportunity to

participate in an amicus capacity. Although the District Court has not yet granted the
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Coalition leave to file an arnicus brief and this issue is not currently before us—the one

thing this Court appears to be unanimous on is that this would be the minimum level of

participation the Coalition should be afforded. Because I agree with the Court's

assessment that the Coalition's arguments "could be further developed . . . in an amicus

brief to the District Court," I don't believe intervention is necessary at this point.

For the foregoing reasons, I concur in the Court's denial of the petition for writ of

supervisory control and its dismissal without prejudice.
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Justice Michael E Wheat, dissenting.

I dissent.

As stated above, the 2015 Legislature enacted SB410, which creates a "tax

replacement program" that allows for state income tax credits for donations to student

scholarship organizations that, in turn, provide scholarships to students to attend private

schools, including private religious schools. It also provided that the program must be

administered in compliance with Article V, Section 11(5) and Article X, Section 6 of the

Montana Constitution, and authorized the Department of Revenue (DOR) to implement

administrative rules to govern the program.

In the fall of 2015 DOR promulgated a rule (Rule 1), which limited the definition

of education providers eligible to receive funds from the scholarship organizations to

those that are not owned or controlled by any church, religious sect or denomination. A

lawsuit was filed challenging Rule 1. The District Court imposed a preliminary

injunction prohibiting enforcement of Rule 1. Then MQEC moved to intervene, which

was unopposed, and in fact encouraged by DOR. However, the District Court denied

MQEC's motion.

MQEC submits that supervisory control is appropriate under M. R. App. P. 14(3)

because appeal from a final judgment would be wholly inadequate, there are no factual

issues in dispute regarding its motion to intervene, the denial of the motion to intervene is

a mistake of law causing grave injustice, and the underlying litigation involves statewide

issues of constitutional significance.

A movant possessing an unconditional right to intervene by statute or who claims

an interest and is so situated that disposition of the action may as a practical matter impair

the movant's ability to protect its interest, unless the existing parties adequately represent

that interest, has an absolute right to intervene under M. R. Civ. P. 24(a). Alternatively,

the rule provides for permissive intervention on timely motion by a movant with a

conditional statutory right to intervene or who has a claim or defense that shares with the

main action a common question of law or fact. See M. R. Civ. P. 24(b).
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In this case, a post-judgment appeal will not protect the Coalition's ability to

participate in the litigation and to develop a factual record regarding the challenged rule.

The District Court's denial of the timely and unopposed motion to intervene constituted a

legal error. The Coalition's interests are not adequately protected by DOR, which seeks

only to vindicate its administrative rule, not to vigorously challenge the constitutionality

of the underlying "tax replacement program" legislative act. And as DOR stated in its

brief, "[t]he Department is not an expert in the administration of public schools or public

school funding[,] MQEC is the representative that can inform the District Court and this

Court with respect to those issues." Furthermore, because a preliminary injunction

remains in place, the plaintiffs will not be prejudiced by enforcernent of Rule 1. Based

on the foregoing, I would grant the writ and allow MQEC to intervene as a matter of right

under M. R. Civ. P. 24(a).

Chief Justice Mike McGrath joins in the Dissent of Justice Michael E Wheat.

8


