
 

 

1. How does SB 410 impact school funding? 

SB 410 created a tax credit mechanism for Montanans to make donations to either public schools or 
private, nonsectarian schools.  Taxpayers may donate a maximum of $150 to either public or private 
nonsectarian schools, subject to a statewide cap ($3 million in 2016).  Donations to public schools 
are distributed on the basis of innovation in education by the Montana Office of Public Instruction.  
Scholarships to private, nonsectarian schools are distributed to qualified education providers by 
student scholarship organizations which are Montana charitable organizations that have registered 
with the Montana Department of Revenue. 

2. How is the Montana constitution linked to SB 410? 
 

SB 410 explicitly requires the tax credit for taxpayer donations must be administered in compliance 
with Article V, section 11(5), and Article X, section 6, of the Montana constitution. 

Article V, section 11(5) states  No appropriation shall be made for religious, charitable, industrial, 
educational, or benevolent purposes to any private individual, private association, or private 
corporation not under control of the state. 

Article X, section 6 states The legislature, counties, cities, towns, school districts, and public 
corporations shall not make any direct or indirect appropriation or payment from any public fund or 
monies, or any grant of lands or other property for any sectarian purpose or to aid any church, 
school, academy, seminary, college, university, or other literary or scientific institution, controlled in 
whole or in part by any church, sect, or denomination. 

3. How does SB 410 challenge Article V, section 11 and/or Article X, section 6 of the Montana 
constitution? 
 

As written, SB 410 requires compliance with Article V, section 11 and Article X, section 6 of the 
Montana constitution.  The implementation of SB 410 is described in Montana Administrative Rules 
42.4.802-804.  MAR 42.4.802 specifically excludes religious schools from receiving scholarship 
donations. Espinosa et al v Montana Department of Revenue, filed in December 2015, asked the 
Court to strike MAR 42.4.802.  In March, 2016, Flathead County District Judge David Ortley issued a 
preliminary injunction permitting this request.  MQEC objects to this action and views this a direct 
violation of the Montana constitution. 
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4. What does MQEC hope to accomplish as an intervenor in Espinosa et al v Montana 
Department of Revenue? 
 

MQEC’s primary objective is to establish that a tax credit benefiting sectarian schools is invalid and 
violates Article X, Section 6 of the Montana Constitution. 

5. Does MQEC support the state of Montana’s actions regarding SB 410? 
 

Yes.  The Montana Department of Revenue, an agent of the state, adopted rules to administer SB 
410 donations that specifically comply with Article V, section 11(5), and Article X, section 6, of the 
Montana constitution.  MQEC testified in support of these rules at the Department of Revenue 
hearing on November 5, 2015. 

6. Can the issue of “direct or indirect appropriation or payment (as stated in Article X, section 6)” 
be settled without litigation?  Does MQEC have to go to court on this issue? 
 

MQEC and the education community worked hard during the 2015 legislative session to ensure SB 
410 would comply with the Montana constitution.  Sen. Llew Jones, a primary sponsor of SB 410, 
accepted an amendment that specifically called for constitutional adherence: THE TAX CREDIT FOR 
TAXPAYER DONATIONS … MUST BE ADMINISTERED IN COMPLIANCE WITH ARTICLE V, SECTION 
11(5), AND ARTICLE X, SECTION 6, OF THE MONTANA CONSTITUTION.   

However, it was apparent prior to and during the Department of Revenue rules hearing on 
November 5, 2015, that excluding religious schools from receiving scholarship donations was a point 
of contention and would likely end up in court.  Director Mike Kadas of the Department of Revenue 
stated “I think that regardless of how we do this, which way we go, one side or the other is going to 
litigate. So, the issue will end up in court and will ultimately be decided, I presume, by the Supreme 
Court.”  Sen. Llew Jones agreed, stating “I concur, resolution will require a court.  In fact, I contend 
that the finality of a court decision is the best outcome of SB 410.” 
 
The MQEC Board of Directors thoughtfully considered several options regarding the State and 
Federal lawsuits over SB 410 and MAR 42.4.802.  Ultimately, our role as “constitutional guardians” 
of Article X of the Montana State Constitution clearly leads us to unequivocally defend the adoption 
of the Department of Revenue administrative rules that prohibit the indirect appropriation or 
payment from any public fund or monies to sectarian schools.  Thus, we have petitioned Judge 
Ortley in Flathead County District Court to permit MQEC to intervene in the case and articulate our 
position that permitting scholarship distributions to sectarian schools is an unconstitutional 
diversion of funds. 
 
7. If MQEC is permitted to intervene in the case, how much money will it cost? 
 
There are several unknowns at this point, and much depends on Judge Ortley’s response to MQEC’s 
petition.  Obviously, the cost will be quite low if MQEC is denied permission to intervene.   
 



The MQEC Board of Directors has thoroughly discussed cost with our attorneys, and the Board is 
comfortable that sufficient reserves exist in MQEC advocacy savings to sustain our involvement 
through Montana District Court and Supreme Court action, as necessary. 
 
8. How can my district stay up-to-date on the SB 410 litigation? 
 
The MQEC website http://www.mqec.org/sb-410/ is an authoritative source on SB 410 activity and 
is continuously updated with the latest developments.  In addition, MQEC will provide regular 
briefings in the form of newsletters to MQEC membership. 
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